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Executive summary 

Faced with an ageing population, a shortfall in retirement incomes, growing
evidence of age discrimination, and an EU Directive requiring action, the
Government has promised to outlaw age discrimination in employment by
October 2006. Its proposals cover age discrimination at any age. Our focus is
on the implications for older people.

One third of people over 50 but below state pension age are not in work. The
average age of retirement is 61, yet average life expectancy is 77 and rising. It
is widely accepted that age discrimination by employers is one significant bar-
rier to raising employment rates of older people. A concerned public consid-
ers this to be the most prevalent form of discrimination. But it is also true
that many older people no longer expect, or want, to work. Culture change,
at work and beyond, will be a significant challenge.

There is also evidence of age discrimination in public services, and that nega-
tive stereotypes about older people leader to broader human rights infringe-
ments like degrading treatment. The Government has no plans to provide
protection from age discrimination in services. Older people who cannot or
do not choose to work will therefore not benefit from their proposals.

Medical science confirms that the stereotypes that lead to age discrimination
are not supported by evidence. Age is a poor predictor of performance or
need. Averages tell us nothing about a particular individual. The EU Directive
therefore requires that any age based distinctions that remain must be justi-
fied by the employer, with evidence, for a legitimate aim. The grounds on
which the Government proposes age discrimination would continue to be
permitted are, we suggest, too widely drawn.

Action to address age discrimination can be justified in three ways:

� socio-economic: our need for educated, healthy, older people who remain
in employment and defer drawing their pensions

� the needs of business: for staff, in a tight labour market, and with whom
an ageing customer base can identify
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� concern for the rights and dignity of older people, regardless of the con-
tribution they are able to make

In some circumstances, socio-economic or business objectives could be met
by limited improvement in access to jobs or services; or be outweighed by
competing objectives. The moral imperative for addressing discrimination is
then the value we attach to fairness for the individual and equality as a social
good. Equality means more than equal treatment: rather, equal opportunity
for older people to exercise choice and autonomy in how they live their lives,
including opportunities for participation as citizens in decision making
(‘Choice and Voice’); a concept of equality underpinned by respect for the
dignity of each individual.

What kind of policy framework can deliver these outcomes for society, busi-
ness and individuals? Where those concerned with socio-economic objectives
have traditionally looked to social policy levers, and those concerned with
individual rights have looked to legal remedies, it is time to harness both
levers for change into a single strategy: in which equality law itself drives the
social policy agenda.

The legislation that the Government proposes, while a welcome step forward,
is however limited to the minimum that the EU requires. It is defective in
three ways:

� limited scope: providing no protection from discrimination in services

� complex: adding yet another different piece of regulation to more than
30 existing equality laws, 38 statutory instruments and 11 Codes of
Practice rather than moving towards a single Equality Act with equivalent
protection for all sections of the public

� weak: returning to the 1970s model of legislation used for race and gen-
der, it relies on discrimination cases to deliver change: putting the burden
on older people to complain their way to equality

The limits of the 1970s model has in the recent past led this Government to
introduce an innovative approach to equality legislation in Northern Ireland,
for race equality in Britain, and in the responsibilities of each of the
devolved administrations: a positive duty to promote equality. It is commit-
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ted to extending that model nation-wide to gender and disability – but not
age. Coupled with the failure to provide protection from discrimination in
goods and services, older people are being offered significantly less protec-
tion from discrimination than ethnic minorities, women and disabled peo-
ple. The proposed equality commission will have to turn away older people,
discriminated against in services, whom they could help if discriminated
against on other grounds. Older people may, with some justification, feel
short changed.

An ICM poll for ippr in September 2003 found 72 per cent of the public
think that age discrimination should be illegal in public services (24 per cent
disagreed); while 87 per cent think that protection from ageism should be at
the same level, or greater, than that in place for race and gender. Only nine
per cent agreed with the Government that age discrimination should attract
less protection than discrimination on those grounds.

In contrast to the 1970s litigation model, a positive duty on employers and
public service providers to promote age equality would:

� Be pro-active and goal oriented, focusing on prevention and on out-
comes, not litigation

� Be inclusive, not confrontational, ensuring consultation with employees
and service users in identifying barriers to equality

� Require a continuous process of diagnosing the problem, identifying
solutions and monitoring change

� Help employers in their defence to some discrimination complaints

The most stark form of age discrimination is mandatory retirement. The
Government proposes to make it unlawful in most cases, or to allow a
default age of 70. We argue against retention of an arbitrary default age of
70:

� It would undermine the central objective of the legislation that decisions
should rest on ability to do the job, not age

� It would reinforce the fear that access to pensions will rise to 70, replac-
ing choice with compulsion

Executive summary   iii



� Many companies have already abolished mandatory retirement successfully

� It would undermine efforts to address discrimination in access to training
(denied on the grounds of insufficient years left in employment)

� Concern about managing older workers should be addressed by
improvements in performance management, not by forcing older work-
ers to go

The ICM poll for ippr found only three per cent supported the default age of
70. Forty-nine per cent said people should be able to work as long as they
want to, and 30 per cent as long as employers think they are competent to do
so. Sixteen per cent favoured a retirement age of 65.

Key recommendations 

� That the goal should be to promote equality of opportunity, enhancing
choice and autonomy for older people, and respect for the dignity of the
individual.

� The law should include a positive duty on employers, government and
public services to promote age equality. Harnessing broader strategies
like skills training, careers guidance and flexible retirement, this responsi-
bility should be monitored in the public sector, like the existing race
equality duty, by the mainstream audit and inspection bodies. The private
sector, where 82.5 per cent of people work, should be subject to a light
touch reporting mechanism.

� Mandatory retirement should be abolished, without a default age, except
in exceptional circumstances. The grounds on which the law allows other
forms of age discrimination should be narrowly defined.

� The law should provide protection from discrimination in goods and
services – on which the Government should proceed by consulting on
the terms of the legislation and necessary exemptions. As an immediate
step forward, public service providers should, as in employment, be sub-
ject to a duty to promote age equality.

� The proposed new equality commission should have a responsibility to
promote good practice on age equality in employment and in services,
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regardless of whether the legislation makes discrimination in services
unlawful. The commission should be able to promote human rights stan-
dards alongside equality.

� Provision must be made prior to October 2006 to provide guidance to
employers on the substantial changes needed in culture and procedures;
and subsequently for advice to older people on their rights and the new
opportunities open to them.

A full set of recommendations can be found at the end of the final chapter.
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1. Why focus on age?

Age equality has come of age. Less favourable treatment on grounds of race,
gender and disability has long been unlawful, but discrimination against
older people in jobs and services has been justified by stereotypical assump-
tions about capacities or preferences associated with age. In some respects,
discrimination against older people is even protected by law.

That complacency is now challenged for three reasons: the implications of
Europe’s ageing population for the labour market and for retirement income;
the growing evidence, and public awareness of, age discrimination; and the
changing expectations of older people themselves. Tackling age discrimination
is now firmly on European and national political agendas. But there is little
clarity on the outcomes to which reform should be directed, nor on the policy
tools that could deliver.

The UK Government is currently considering the form that legislation might
take, spurred on by a European Directive that requires legislation on age dis-
crimination in employment and occupational training by December 20061.
The Government has undertaken to bring the legislation into force by
October of that year. It will cover the public, private and voluntary sectors
and, with certain exceptions, make age discrimination in employment and
vocational training unlawful (DTI 2003a). The new legislation will not cover
age discrimination in the provision of goods and services, despite evidence
that such discrimination persists. Moreover, enhanced access to education,
transport and health care, in particular, would increase older people’s capac-
ity to work. This legislation will nevertheless be the lynchpin of the
Government’s strategy to address the unfair treatment that older people expe-
rience, and a major focus of our analysis.

Although the Directive and proposed legislation cover age discrimination
against younger as well as older people, and we are in no doubt that there
are significant issues of discrimination to explore in relation to young people,
we took the decision to focus in our analysis on older people (in a broad age
span) for two reasons. First, the political opportunity that has opened up to
address age discrimination focuses on that end of the age spectrum. Secondly,
the issues that arise in relation to the young are in some ways different and
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deserve a focus in their own right. Nevertheless we regret that we are reinforc-
ing an imbalance in current debates in which it is largely assumed that age
discrimination is an issue only for those in the later years of life.

Keeping older people in work

Europe has an ageing population. Advances in medical science and improve-
ments in living conditions mean that people are living substantially longer. In
1901 the life expectancy of men born that year was 45, of women 49; by
2000 it had risen to 75 and 80 respectively.2 In 2001 the census found 9.4
million people in the UK were aged 65 and over, an increase of 51 per cent
since 1961 and 1.1 million of them were over 85. But fewer babies are being
born, so the population of working age relative to that of older people is
declining. By 2014 there will, for the first time, be more people over 65 than
under 16.3

As this demographic shift began to gather pace towards the end of the 20th
Century, it coincided, ironically, with people retiring earlier. In the late 1980s
and early 1990s, firms downsized by laying off older workers, while pension
arrangements encouraged early withdrawal from the labour market.
Meanwhile, shifts from manufacturing to service industries, and changes in
technology, have made many older workers’ skills obsolete. The period of
retirement has thus been stretched at both ends: people retiring earlier but liv-
ing longer.

Whereas no less than 84 per cent of men aged 50-64 were in employment in
1979 this had fallen sharply to 64 per cent by 1993. Employment rates of
those over 50 but below state pension age (65 for men, 60 for women)
began to rise again in that year with the economic recovery and continue to
rise, reaching 68.9 per cent in the winter of 2002 and closing the gap with
the employment rate for the working age population as a whole of 74.5 per
cent.4

Nevertheless, nearly one in three people over 50 but below state pension age
is not in work – some three million people, many of whom depend on bene-
fits. Although participation rates for older people are higher in the UK than
in most EU countries, in 2000 only 37 per cent of men aged 64 were still in

2 Age Equality Comes of Age  



work (Cabinet Office 2000). It is thus the exception, rather than the rule, for
men to remain at work up to state pension age. Moreover, in 2002 less than
one in ten non-working people over 50 were even looking for work.5

Yet the challenge is greatest in relation to men and women over state pension
age, only 8.7 per cent of whom are working. Increased life expectancy means
the period of time over which older people are not economically active is still
growing. A man who is now in his twenties has a life expectancy of 85, a
woman 88: retirement at 65 would thus still leave them twenty or more years
of economic inactivity.

Meanwhile, a range of factors has led to labour and skill shortages in some
sectors of the labour market and parts of the country. Some vacancies are
being filled by workers from abroad. But the Government’s priority is to
increase the participation rates of people already resident in the UK and it
has launched a series of initiatives to encourage and enable older people to
remain or return to work, including its Age Positive campaign and New Deal
50 Plus.6

The Cabinet Office estimated in 2000 that the lower participation rates of
over 50s between 1979 and 2000 cost the economy £16 billion in lost GDP
and the taxpayer £3-5 billion in extra benefits and lost taxes (Cabinet Office
2000). It is thus not only the tight labour market that is behind the drive to
keep more older people working. People need to have the option of working
for longer in order to ensure that they have an adequate income in retirement
from both state and private sources. It is during their 50s that people do
most of their saving for retirement, after their children have left home. Many
are now approaching retirement having accumulated inadequate pension enti-
tlements, particularly those who have experienced periods of unemployment,
and women who have been in part time, low paid jobs, or had gaps in earn-
ing to care for children. A minority of pensioners can afford to enjoy their
retirement but a significant proportion are poor. Women pensioners have
even lower incomes on average than men, having worked for shorter periods,
on lower incomes and acquired fewer occupational pension rights.7 Isolation
and loneliness, aggravated by dependency on public transport and by caring
responsibilities, can accompany economic inactivity.

Why focus on age?   3



PENSIONS AND BENEFITS

A Green Paper on pensions in December 2002, Simplicity, security and
choice: working and saving for retirement, set out the Government’s pro-
posals to provide greater flexibility in age of retirement, and incentives to
remain in work and to save, arguing:

People should not stop work simply because they reach 60 or 65.
Far from it – at this point in their lives most people could still have
many productive years ahead of them. This is the point at which
people can start to draw their State Pension, not the point at which
they necessarily should (DWP 2002b).

Before 1989 it was government policy to use state pensions to discourage
workers from remaining in the labour force (Thane 2000). Receipt of a state
pension was subject to a stringent retirement condition penalising those who
remained in work. In 1989 these rules were changed, making it possible for
pensioners to retain their employment without losing entitlement to pension
benefit. In a parallel development, the inequality in pension ages between
men and women was found to be in breach of EU sex discrimination law.
Instead of lowering all pension ages to 60, the Government decided to
respond by raising women’s state pension age from 60 to 65 between 2010
and 2020.

The Government’s first objective now is to defer the need to draw a pension
by those under 65. It proposes, for instance, that new entrants to public serv-
ice pension schemes should only be able to claim their pension from age 65,
not 60; and to increase the minimum age for an occupational pension to 55
by 2010 in the public and private sectors. Yet an equal challenge if we are to
narrow the gap between retirement and life expectancy will be to increase
employment rates of people beyond state retirement age. Research shows that
these older workers are healthier and wealthier than those not working
(Smeaton and McKay 2003), yet only one per cent of those currently not
working say that they would like to find a job.8

The Green Paper proposes that those who do work beyond state pension age
will get a higher pension when they do retire and this increment will increase
each year of deferral. However, the increase is small – only £15 per week after
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five years deferral: thus a man who did not draw any pension until 70 would
get only £15 above the level he could have drawn each week for the past five
years. It will thus not act as a significant incentive. Significantly, the
Government does not propose to increase the state pension age for men and
women beyond 65 – hence moves to encourage employment beyond that age
are intended to be entirely voluntary.9

A majority of those aged between 50 and state pension age who are not
working are receiving an incapacity benefit because of a current long-term
health problem or disability (DWP 2002b). There has been a near four-fold
increase in the numbers claiming incapacity benefits since 1979. Government
both needs to reduce numbers claiming this state benefit and encourage those
who can to return to the labour market: the subject of a separate ippr report
(Stanley and Regan 2003).

In a Green Paper last November, the Government proposed a series of meas-
ures to achieve that objective (DWP 2002a). Significantly, it said that it is not
only for health reasons that some people are dependent on incapacity bene-
fits: 

we know that, for many people on these benefits, poor skills, poor
confidence and employer discrimination are just as important obsta-
cles to work as health difficulties (DWP 2002a: 100).

This highlights the inter-relation between employment, education and health,
pointing to the need for mutually reinforcing strategies in relation to each of
these areas.

The average retirement age for men is currently only 62.6, for women, 60.4,
and many leave the labour market much younger (DWP 2002b). If employees
are to be encouraged to work up to and beyond 65, the Government knows
that it must go further in dismantling the range of barriers they currently face.
It proposes, for instance, to end the ban on individuals continuing to work in
some capacity for the same employer while claiming an occupational pen-
sion; and wants employers to ensure that occupational pension rules do not
discourage flexible retirement, allowing those working beyond normal retire-
ment age to continue building up their pension entitlement.

Why focus on age?   5



Most significantly however the Government intends, within its age discrimina-
tion legislation, to make mandatory retirement unlawful unless an employer
can justify retaining it, with the possibility of the law retaining a default retire-
ment age of 70, a proposal we consider in Chapter 4. The law does not cur-
rently prevent employers from having a mandatory retirement age, regardless
of the employees’ continuing capacity to work, and four fifths of public and
private sector organisations apparently do so.10 But the pensions Green
Paper argues: 

We cannot allow this waste of older people’s experience and talents
to continue. Using these talents is vital both to the economy and to
the quality of life of older people. We must remove the cliff-edge
between work and retirement.

Although the Government urgently needs more people to defer drawing a
pension and to save, the incentives proposed in the Green Paper are modest.
In practice it will be heavily reliant on the success of other policy measures to
enable people to work longer, accumulate retirement income, reduce the
period of time they draw a state pension, and reduce pensioner poverty. Not
least, it is dependent on the success of the measures it proposes on age dis-
crimination.

Discrimination 

IPPR has already made a series of recommendations on services and employ-
ment practices that would raise participation rates, including those of the over
50s. (Birkitt 2001; Stanley and Regan 2003) While its proposals on ethnic
minorities, women and people with disabilities complement a regulatory
framework in which discrimination in employment is unlawful, this frame-
work has been absent in the case of older workers.

There is growing evidence that the barriers which older people experience in
employment and access to occupational training are, in part, due to discrimi-
nation. Research by MORI in 2002 found age to be the form of discrimina-
tion most commonly cited by the public: 38 per cent of all those who
believed they had experienced discrimination in recruitment or at work.11

Surveys of employers have found evidence of age used as a criterion of
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recruitment, of managers focusing on older workers when downsizing, use of
age limits in advertising, reduced opportunities for training of over-50s, and
negative attitudes among employees to older staff. Some employers justify giv-
ing preference to younger applicants on the grounds that they will ‘fit in bet-
ter’, are more flexible or easier to train, or that younger managers feel
uncomfortable managing older staff (Hepple 2003).

Government research in 2001 found age discrimination at work ‘common-
place’ with six out of ten employers preferring not to recruit those over 35
and 40 per cent of companies openly acknowledging using age based criteria.
Some restrictions were due to legal or insurance requirements (most relating
to minimum ages for young people), others due to perceived health barriers
(such as maximum ages in aviation and for train drivers), costs of training rel-
ative to returns, or to perceptions of customer preference. Employers in retail-
ing were quoted as saying ‘we do not perceive that older people have vision
or are as creative’ or that ‘there are a few older people in senior management
who are kept out of sight’; an employer in IT as describing older people as
‘having lower technical skills and being technophobic’. Employers who were
not facing recruitment or skill shortages were least likely to have questioned
and addressed age discriminatory practices (DfEE 2001).

A government review of the evidence on older people the previous year had
also concluded:

One of the key causes of declining economic activity among older
people is age discrimination by employers, which affects both the
retention and re-entry of older workers... There is a widespread per-
ception among many employers that older people have inappropri-
ate skills, are less productive and flexible, and take more sick leave
than younger people (Cabinet Office 2000).

Discrimination against older workers is reinforced by statute. Workers over
65 or normal retirement age are currently specifically excluded from protec-
tion against unfair dismissal and from the right to redundancy compensa-
tion12, enabling employers to lay-off such workers without the constraints
that apply to younger staff.

Why focus on age?   7



DISCRIMINATION IN SERVICES

It is not only in employment that treatment of older people has aroused con-
cern. The discourse about age discrimination at work has coincided with criti-
cism about less favourable treatment of older people in a range of services.
An ICM poll for IPPR in September 2003 found a third of the public thought
older people experience age discrimination in key public services including 39
per cent who think they are discriminated against in the NHS, 39 per cent in
education, 31 per cent in social services and 23 per cent in transport (see
Appendix for poll details).

A King’s Fund review of the treatment of older people in health and social
care found direct and indirect age discrimination has indeed been taking
place throughout the last decade. While older people are major users of the
health service and there are examples of good care for older people, there is
evidence across a range of services that older people may be: denied treat-
ment offered to younger patients (including upper age limits for heart by-pass
operations and knee replacements); less likely to be offered treatment (evi-
denced, for instance, by rates of access to treatment for end state renal fail-
ure); have to wait longer for treatment (as for forms of heart surgery);
experience poorer standards of hygiene and nutrition; and be the victim of
decisions not to resuscitate, of degrading or patronising treatment and some-
times of abuse (Robinson 2003). One recent study found that older patients
with the same extent and types of lung cancer as younger patients were being
less actively treated (Royal College of Physicians 2000).

Less overt but of equal concern are decisions not to prioritise services for older
people, the allocation of greater resources to acute diseases than to care for
chronic illnesses; lower ceilings for cost of care packages than those available
for younger people; and lower pay for staff, potentially affecting quality of staff
recruited. Older people are less likely than younger age groups to be offered
health promotion advice by GPs; to have their mental health problems recog-
nised; and to be referred by GPs to hospital services. They have been shown to
be treated less favourably than younger people in some Accident and
Emergency Departments, where they were also less likely to receive appropri-
ate treatment for their injuries and were more likely to die (even when taking
into account differences in co-morbidity and frailty) (Robinson 2003).
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Robinson suggests that policies requiring older people to contribute to
financing their personal care are a good example of indirect age discrimina-
tion affecting people with chronic ill-health and long-term disability, of whom
the majority are older people. Much of the discrimination that she describes
occurs because of explicit or tacit decisions to ration scarce resources using
age criteria, justified, if challenged, by the ‘fair innings’ or ‘cost effectiveness’
arguments we examine in Chapter 2.

An NHS audit published in April 2002 found ‘a very small number of poli-
cies are explicitly age discriminatory’ across a wide range of policy areas, with
considerable variation across the country; the greater problem being that:

In many areas of health and social care, the availability of and
access to services by older people is affected by implicit or unin-
tended discriminatory practices.

And that

People’s main experience of age discrimination within the NHS
results from non-written policies, from discriminatory elements
which result from custom and practice and from the attitude of indi-
viduals. As experience from tackling racial and sexual discrimination
shows, this type of discrimination is often harder and takes longer to
address (Department of Health 2002a).

Robinson reports that, while there is thus acceptance that discrimination
exists, we do not know its extent. Nor is there a consensus that all of the
practices which treat older people differently in health and social care amount
to less favourable treatment and, if so, whether that is nevertheless
unjustified.13 We address this when considering in Chapter 4 the form which
legislation addressing discrimination in health care might take.

Age discrimination also exists in other services. In education, discrimination is
most pronounced at a systemic level, only a fraction of the budget being devoted
to older people (in contrast to health and social care).There is some direct dis-
crimination, as when grant regulations cite an age ceiling; and research awards are
regularly advertised for candidates under a particular age (Schuller 2003).
Schuller, himself responsible for the provision of adult education within the higher
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education sector, suggests that a secondary factor can be the attitudes of admis-
sion tutors, the nature of the curriculum, and the extent to which the arrange-
ments for education are compatible with older people’s other commitments.

As younger generations emerge who are better educated, they out-compete
older people for jobs. Older people thus suffer cumulative inequality as a
result of their lack of educational opportunities while young, and in later life.
Those with higher qualifications have greater access to training, indirectly dis-
criminating against older people who may have longer work experience but
lack those qualifications (Schuller 2003).

Older people are much less likely to take part in any form of organised learn-
ing, with a growing gap in participation rates between those aged 55-64 and
younger people, and declining participation of those aged 75 and over. Only
11 per cent of those aged 65 and over had access to the internet in 2001, yet
IT skills are known to give people a sense of belonging and participation in
the modern world. The proportion of those over 40 in higher education, rela-
tive to those under 40, was falling in 2001, though overall numbers, while
low, have increased by an encouraging 15 per cent.14 There has also been a
significant increase in the number of those aged 60 and over attending FE
colleges. Schuller reports 33 per cent of those aged 50-plus have basic skills
problems, compared with 20 per cent of the population as a whole; but pro-
vision for this group has been a low priority. Older people have less access to
training, at all occupational levels, and those with fewer basic qualifications
have the least access (Schuller 2003).

Although there is thus little explicit discrimination on grounds of age, these pat-
terns are a direct result of a preoccupation with formal qualifications that
undervalues work and life experience and to stereotypical assumptions about
older people’s capacity to learn that we shall explore in Chapter 2.Yet inequali-
ties in education are a significant cause of other disadvantages in life. Educated
people have a better chance of avoiding poverty and the health consequences of
poverty, primarily through improving their labour market position.

Lack of provision for adult education is compounded by the low expectation
of older people that they should engage in further learning. Older people can
lack the confidence to envisage themselves as successful learners, stepping
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aside for younger people who are assumed to be better placed to benefit. A
recent review of age discrimination in education concluded:

A country that does not have a tradition of state-supported lifelong
learning creates and sustains excluded communities and individuals
who feel that what is available is irrelevant, too expensive and too
far away. The oldest members of society, products of inferior educa-
tion processes, and more likely to have left school at an earlier age
without a qualification and commendation to go forth and succeed,
feature highly in that category (Soulsby 2002).

There are numerous further examples of age discrimination in provision of
goods and services – in the public and private sectors. Older people can face
direct discrimination in upper age limits when applying for credit (a store card),
hiring a car or obtaining car insurance (despite retaining a driving licence).
People over 70 are barred from sitting on a jury. Transport services, while often
demonstrating positive discrimination, indirectly discriminate15 against older
people when the design of vehicles, hard-to-read timetables and inaudible pub-
lic address systems create barriers to travel, when bus-drivers accelerate away
from the stop before the person is seated or staff are patronising and unhelpful.
A recent review by a former official at the Department of Transport concluded:

In the transport sector, adverse direct age discrimination is not a major
issue. There is, however, beneficial direct age discrimination, in the
form of concessionary fares on public transport which are intended to
offset the adverse indirect age discrimination associated with low
income (and perhaps mild disability) in old age (Metz 2002).

This combination of preference shown to older people and less favourable
treatment was reflected in the ICM poll for ippr which showed that, while 23
per cent thought older people received a worse service than the young, 39 per
cent thought they received a better service – the only public service in which
this was the case.

Many former public services, including transport, are now provided by the private
sector where developments can significantly affect older people, as the impact of
rural post office closures on older people demonstrates. Measures to address
inequality in public services alone would therefore not be sufficient. Awareness of
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age discrimination in services is less advanced than in relation to employment,
and the Government has no plans to make such discrimination unlawful.

Public concern 

Research has shown that the public now consider age discrimination against
older people in employment to be more prevalent than any other form of dis-
crimination.

‘How often do you think that
employers in Britain refuse a
job to an applicant only
because of…?’

‘Do you think that employers
in Britain would be right or
wrong to refuse a job to an
applicant only because of...?’

Source: Cabinet Office 2003; Figures provided to the Cabinet Office by
Centre for Research into Elections and Social Trends (CREST), based on
British Social Attitudes data, 2002
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An ICM poll for Age Concern in October 2001 similarly found 70 per cent
of the public thought age discrimination occurred, one in five saying that it
had happened to them at work. A subsequent poll in 2002 found strong sup-
port for age discrimination legislation: 84 per cent supporting ‘new laws to
make it unlawful to discriminate against people because of their age in the
workplace’, two thirds believing it to be urgent.16 The earlier ICM poll
revealed broader concerns about the treatment and perceptions of older peo-
ple, including 14 per cent who had experienced verbal abuse because of their
age, and one in five concerned about the portrayal of their age group in the
media.

As we expect to live longer, and look ahead to retirement, we are perhaps
even less willing than past generations to accept the dependency, welfare
model of old age. We not only want to be treated with dignity, but to have a
continuing right to develop ourselves and our contribution; to retain some
autonomy in making the decisions that determine how we live our lives.
Expectations are changing, and with it the pressure on the Government to
ensure that those expectations are met. But its proposed legislation on age
discrimination at work will only benefit those in, or looking for, work. The
current proposals would thus do nothing to meet people’s concerns about
their quality of life beyond the workplace.

It is also the case, however, that not everyone welcomes the encouragement to
remain or return to the workforce. The stigma once attached to early retire-
ment has given way to a widely held aspiration for any who can afford it: 78
per cent of 25-50 year olds in a recent survey said they would like to retire
early; while among those over 50, 69 per cent still aspired to do so17. The
Government’s proposal that the mandatory retirement age be abolished or
raised to 70 aroused more concern that employees would be required to con-
tinue working than a welcome that they would be allowed to do so.18 As one
union leader put it, ‘We are all for an end to age discrimination but we don’t
want to see people forced to work until they are 70’.19 Crucially, therefore,
policy initiatives to encourage working beyond 65 will need to provide reas-
surance that this will be a matter of choice, not compulsion.

The desire to retire may in some instances in fact reflect a desire for change,
to leave a job in which the person feels they can make no more progress or
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no longer tolerate the pressures or constraints, rather than a rejection of work
per se. In that case, they could be attracted by opportunities to take up alter-
native employment, should flexible options be made available. We consider in
Chapter 4 how the legislation could encourage employers to be more proac-
tive in exploring flexible retirement working arrangements.

Action on discrimination

The Cabinet Office report on older people, Winning the Generation Game,
showed in diagrammatic form where discrimination at work fits into the
wider picture of causes and solutions:

Source: Cabinet Office 2000

The UK has had legislation to address race discrimination since the 1960s,
gender discrimination since the 1970s and, most recently, legislation to
address discrimination on grounds of disability but discrimination on
grounds of age has not been unlawful.

The Government’s objective in tackling discrimination at work has been to
find a balance between legislating for minimum rights and avoiding a regula-
tory burden on employers. In relation to age, it therefore first sought to
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address discrimination at work through voluntary guidance and encourage-
ment, in a Code of Practice. This, it now accepts, is inadequate.

The Code was introduced in 1999 (and revised in 2002) to encourage employ-
ers to adopt good practice in relation to recruitment, selection, promotion,
training, redundancy and retirement. By 2001 only one third of employers had
heard of it, although the use of age as an overt recruitment criterion had
declined (DfEE 2001a). A recent survey found only three out of five public and
private sector organisations had a formal policy to address age discrimination20

while a survey of employees found one in five employees had been discouraged
from applying for a job by age restrictions implied in a job advertisement.21

Michael Rubenstein, editor of Industrial Relations Law Reports and a long
term observer of employer practice on discrimination, says we should not be
surprised that the impact of the Code has been marginal:

British employers have far too much on their plate to listen to ser-
mons. The reasons why British employers prioritise complying with
the law is not because they are do-gooders but because they want to
stay out of trouble. They are pragmatists (Rubenstein 2002).

In Northern Ireland, where statutory provision on equality issues has diverged
from that in the rest of the UK, innovative legislation has since 2000
required public sector employers and service providers to promote age
equality: to ‘have due regard to the need to promote equality of opportunity
between persons of different ages’,22 a model we examine in Chapter 3.
There is, however, no redress for victims of age discrimination in either the
public or private sectors, in employment or services.

In relation to health care, the Government acknowledged the existence of age
discrimination in its NHS Plan in 2000. It initiated a significant programme
of action in the NHS Framework for Older People in 2001 intent on ‘rooting
out age discrimination’ to ensure older people ‘are never unfairly discrimi-
nated against in accessing NHS or social care services as a result of their age’
(Department of Health 2000 and 2001), the strengths and weaknesses of
which we consider in Chapter 4. It represents an unprecedented recognition
by government of the need to address age discrimination in a key public serv-
ice. Like the Code of Practice for employment, however, it is in essence a
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guide to good practice. The mechanisms for ensuring that agencies follow the
guidance are not strong; and there is no mechanism for redress for those who
believe they have been discriminated against. Research by the Kings Fund
found health and social care managers preoccupied with other pressing prior-
ities (Roberts et al 2002).

In contrast, recent steps to improve other services for older people have not
been perceived as addressing discrimination. In education, the Government
initially placed some emphasis on the need for life-long learning, its White
Paper The Learning Age (1998) stressing the importance of educational
opportunities for older people, not only to enhance their subsequent labour
market contribution but also their contribution to society as active citizens
and ‘learning for its own sake’. In practice, however, the current focus is heav-
ily on resources for 18-30 year olds, marginalising forms of learning most
valuable for older people (Schuller 2003) although the recent National Skills
Strategy indicates some recognition of the need to address this imbalance
(DfES 2003; TAEN 2003).

In some jurisdictions, prohibition of age discrimination has been given statu-
tory force, most extensively in employment but also in goods and services– as
in Finland, the Netherlands, Canada and Ireland. EU countries, like the UK,
are currently upgrading their legislation to comply with the EU Directive.
Finnish law has prohibited age discrimination in employment since 2001
(with earlier constitutional provisions) and eliminated most forms of overt
discrimination by employers in recruitment, pay and dismissal. Significantly
for our argument, it has had less impact on underlying decision making, and
the Government’s policy has shifted towards a more proactive approach to
tackling the factors that exclude older people from the labour market. The
Irish provisions covering goods and services, the Equal Status Act 2000, have
proved relatively unproblematic, cases focusing on the access of younger and
older people to pubs and clubs (O’Cinneide 2003a). In the US, the Age
Discrimination in Employment Act 1967 (ADEA) outlaws discrimination
against workers over 40. Mandatory retirement ages are prohibited in the
USA, Australia and New Zealand, but not in Ireland.

Evaluation of the employment provisions, which differ in the age groups they
cover and the exemptions they allow, is difficult. Some of these countries
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enjoy higher participation rates of older people but others have lower,
(though they might have fallen further without the non-discrimination legisla-
tion). The most promising evidence is from the United States where age legis-
lation has been associated with (but is not the sole cause of) significant
increases in post retirement age employment rates. 30 per cent of men aged
65-69 (and 19 per cent of women) are still working, as are 18 percent of men
aged 70-74 (Friedman 2003; Smeaton and McKay 2003).

EU EMPLOYMENT DIRECTIVE AND GOVERNMENT PROPOSALS

The EU Directive for equal treatment in employment23 now requires the UK
to legislate to make age discrimination in employment and vocational train-
ing unlawful. An initial consultation paper on implementing the Directive was
published in 2001 (DTI 2001). Subsequent papers set out the options in
more detail (DTI 2002a and 2003). Regulations, covering England, Wales
and Scotland, will be laid in 2004 to give employers and providers of voca-
tional training two years to prepare. The law will outlaw direct and indirect
discrimination in recruitment, promotion, training, redundancy and retirement
unless justified by the employer, with evidence, as necessary for a legitimate
purpose. Deciding what is a legitimate purpose is a key issue to be resolved.

The Directive is a step forward. But it is rooted in an out-dated approach to
anti-discrimination law. This matters because the Government plans to recre-
ate that approach in its regulations. It has not been convinced of the need for
more effective intervention and faced business opposition to doing more than
the minimum the EU requires.

The Directive only requires legislation to outlaw discrimination in employ-
ment and training, rather than taking a holistic approach covering discrimina-
tion in goods and services (although those are covered by existing UK
legislation on race, gender and disability) a key omission we seek to rectify in
our proposals. It is also limited because it focuses on individual fault-finding
among employers and depends on retrospective investigation of discrimina-
tion rather than on prevention. It requires remedies for victims of discrimina-
tion, but not that employers take positive steps to identify the barriers to
inequality and to have an action plan to remove them.
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The original anti-discrimination legislation on race and gender similarly only
provided remedies for victims. Recognising the limitations of that approach,
the innovative equality legislation on age in Northern Ireland and more
recently on race in Britain does do this. Recent evaluation of the race model,
the Race Relations (Amendment) Act 2000, has shown positive results, as we
explore in Chapter 3. The Government is committed to extending its provi-
sions (in some form) to gender and disability but not to age.

The Government’s proposals also address age separately from unfair discrimi-
nation on other grounds. The Directive required the UK to legislate not just
on age discrimination, but also on grounds of religion and belief, and sexual
orientation. Separate regulations on those grounds will be in effect from
December 2003. Following this pattern, the Government proposes to intro-
duce separate regulations on age, rather than coherent equality legislation.

As Britain already has three statutory bodies addressing equality issues – the
Commission for Racial Equality; the Equal Opportunities Commission (gen-
der) and the Disability Rights Commission, it is impractical to establish sepa-
rate new commissions to promote and enforce the new regulations on age,
sexual orientation and religion and belief. The Government has therefore indi-
cated, in a further consultation paper Equality and Diversity: making it
happen, that it is minded to establish a single equality commission covering
all six strands, including age (DTI 2002b). Those proposals are currently also
the subject of intense debate.

Human rights 

While freedom from age discrimination thus has, as yet, little protection in
UK law, the Human Rights Act (1998) may provide some protection to older
people, particularly in relation to public services. A decision not to resuscitate
an elderly patient may breach their right to life. Degrading treatment in resi-
dential care, such as the practice of feeding older people while sitting on a
commode, may breach their right not to be subject to inhuman or degrading
treatment; and their right to respect for private and family life may be
breached by a range of intrusive decisions (Watson 2002). Help the Aged has
argued in evidence to Parliament’s Joint Committee on Human Rights that it
is not only inequality that older people experience but infringements of these
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broader human rights which will not be protected by discrimination legisla-
tion alone (HtA 2002a).

The potential of the Human Rights Act to address poor treatment of older
people has been undermined by lack of proper monitoring of its implemen-
tation. The Government has not yet established a statutory body to promote
good practice in relation to the Act, nor made adequate arrangements itself
to ensure that public service providers are aware of the standards it requires.
A survey by District Audit in 2002 found that, contrary to government
advice, the majority of local authorities and NHS Trusts had not reviewed
their policies and procedures for compliance with the Act and that 42 per
cent of health bodies had taken no action to raise staff awareness. Few had
mainstreamed human rights considerations into decision-making or were
monitoring compliance. Staff complained of a lack of guidance (District
Audit 2002).

Research for the British Institute of Human Rights investigated the impact of
the Act on, amongst others, older people (Watson 2002). While it found
examples of good practice, the Act had generally had a low impact on the
service received: 

Participants from this sector presented overwhelming evidence that
older people are routinely treated with a lack of dignity and respect
that would simply not be accepted in relation to other social groups.

This suggests that provision of guidance and proper monitoring mechanisms
are crucial. This could come from a Human Rights Commission or, as is cur-
rently under consideration, by giving the proposed single equality body a
broader human rights mandate, a proposal we consider in Chapter 3.

Instrumental objectives or individual rights?

It is thus clear that a range of drivers – the needs of the labour market, pres-
sures on state retirement income, public concerns and expectations and,
most immediately, the EU Employment Directive – have led to a social pol-
icy and legislative reform agenda on age. This convergence of socio-eco-
nomic, business and equality objectives in relation to older people has
created a window of opportunity for policy change. There is a new interest,
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in particular, in uncovering the barriers to older people’s participation in the
labour market, and it is now recognised that one of the causes of exclusion
is age discrimination.

The proposals to address age discrimination can thus be justified in different
ways: 

� By socio-economic considerations: our need for educated, healthy, older
people who remain in employment and defer drawing their pension

� By the needs of business in times of shortages of labour or for workers
with whom a diverse customer base can identify 

� By concern for the rights and dignity of older people regardless of the
contribution they are able to make.

Where these interests do converge, they provide a powerful political impetus
for change. But these overlapping motives can also cloud the reasoning
behind policy and legislative reform. Do we outlaw age discrimination
because it is in the interests of society, in the interests of business, or because
it is fair for older people, as individuals? 

These dilemmas become more acute when instrumental and individual inter-
ests do not converge. If addressing discrimination in a particular instance is
not deemed to be in the interests of society as a whole, or a ‘business case’ is
lacking, should equality be pursued, or not? Where the instrumental and indi-
vidual interests do not converge, perhaps because of the expense to the state
or business of upgrading a particular service for older people, or because
employers no longer have a shortage of workers, should addressing the dis-
crimination faced by older people still be a priority?

The differing objectives may have different policy implications. Do the instru-
mental objectives always require ‘equality’ for older people, or simply that we
raise the floor of service provision and access to jobs to the extent that those
objectives are met? And what is the relationship between the social policy
measures used to improve access to jobs and services, and the legislation on
discrimination which has been the focus of those most concerned with the
rights of the individual? 
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A key theme of our analysis will be the need for policy on age equality to
acknowledge these differing objectives – socio-economic, business and the
rights of the individual – and the need to reconcile them, when they conflict.
We shall suggest not only that social policy measures and discrimination legis-
lation should be mutually reinforcing but that the new age legislation should
itself be a major driver of the social policy agenda. Where those concerned
with individual rights have in the past looked to the law for a remedy, and
those concerned with socio-economic objectives have looked to social policy, it
is time to harness both those levers for change into one, coherent strategy.

Before we can begin to address age discrimination, we need to be clear what it
is. While it may resemble discrimination on grounds of race, gender or disabil-
ity in some respects, in others it may not. Unlike those characteristics, age is not
a permanent attribute. Less favourable treatment on grounds of age is moreover,
as with those other strands, not necessarily always without justification. But cur-
rent practice may rest on unspoken assumptions about the need for older peo-
ple to be treated differently that will not stand up to scrutiny. The imminence of
legislation to make age discrimination in employment unlawful requires that
these assumptions are reconsidered so that any distinctions on grounds of age
which are justified can be separated out from those which are not.

This book

In this book, we explore the assumptions that lie behind age discrimination in
employment, goods and services and ask whether the kind of legislation the
Government proposes is appropriate for the task. We explore the policy objec-
tives – for society, business and individuals themselves – and question whether
legislation that merely penalises discriminatory behaviour and requires older
people to complain their way to equality, without promoting positive changes
in employment and service delivery, will deliver the vast cultural and proce-
dural change that is needed. We consider what we can learn from develop-
ments in Northern Ireland and implementation of the recent race legislation in
Britain; and look in particular at one of the most contentious areas for reform,
mandatory retirement. Finally, we consider the role of the proposed single
equality commission, to be tasked with driving forward the age equality
agenda, and the contribution it will need to make if it is to succeed.
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In Chapter 2 we thus begin by exploring what is meant by discrimination
and equality in the context of age. We examine what the ageing process itself
tells us about the legitimacy of treating older people differently, question what
the goal should be (are we aiming for equal treatment, equality of outcomes,
or something more?) and consider whether age differs in this respect from
discrimination on other grounds.

This analysis forms the basis, in Chapter 3, of proposals on the form which
age discrimination legislation should take, as one key policy lever to address
inequality. Chapter 4 then addresses more specifically how age equality could
be delivered in employment and in goods and services, looking at the implica-
tions for both the public and private sectors.

Throughout the text there are frequent references to the invaluable papers
that were contributed to our age equality project by Professor Sir John
Grimley Evans (on the ageing process), Professor Bob Hepple (on employ-
ment), Janice Robinson (on health), and Professor Tom Schuller (on educa-
tion), which are cited in the acknowledgements. They have subsequently been
published in an academic volume, Age as an Equality Issue, Legal and
Policy Perspectives (Fredman and Spencer 2003).

The final chapter of the report, however, contains our own conclusions and
policy prescriptions.
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2. What do we want to achieve? 

We have seen that the disadvantage that many older people experience is due
in part to their being treated less favourably in relation to jobs and services
because of their age. In this chapter we look at the ageing process to see
whether the perceptions of older people on which that treatment is based are
justified, and then compare age to discrimination on other grounds. We then
consider the rationale for addressing age discrimination and the differing pol-
icy outcomes that could be our goal.

The ageing process

Discrimination against older people is accepted as the norm because it is
assumed that ageing is necessarily associated with a decrease in capacity and
an increase in ill-health and physical disability. Decrease in capacity is
thought to justify excluding people from the workforce after a certain age. It
also makes it appear wasteful to invest in their education and training.
Employers are heard to say that older people are hard to train, lack creativity,
are over cautious, unable to adapt to new technology or inflexible.

Similarly, discrimination in health care can be based on an assumption of
declining capacity to benefit from treatment. Investment in treatment is
thought to yield lower returns: that a patient who has been cured of one ail-
ment will soon present with others. There can be an assumption that, in the
context of a shortage of resources, older people are less deserving because a
burden on society and not gainfully employed, or that their quality of life
matters less than that of the younger generation (Robinson 2003). In educa-
tion, older people are seen as less deserving of education resources because
they will not work for long enough to repay the investment (a narrow view of
the purpose of education) or that they are too old to learn.

The ICM poll for IPPR in September 2003, which asked why those provid-
ing public services might discriminate against older people, found the rea-
sons most frequently cited were that ‘younger people are likely to benefit
more’ (50 per cent), ‘older people don’t demand as much’ (48 per cent) and
the perception that ‘older people’s needs are more expensive to meet’ (47
per cent). Twenty-one per cent thought it could be because ‘older people are
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too demanding or irritating’, 20 per cent because ‘older people have had
their share when they were young’ and 18 per cent because ‘they contribute
less to society’.

Assumptions that age is inevitably associated with declining capacity are,
however, not securely based. We have to distinguish between ‘true ageing’
and other sources of differences which are not due to ageing but frequently
mistaken for it. Characteristics apparently associated with ageing are often a
result of cultural changes over the generations (cohort effects). People born
70 years ago grew up in a very different world. They were taught to learn in a
different way. Moreover, ageing brings a shift from fluid to crystallised forms
of intelligence, in which people locate new knowledge within their established
cognitive framework, and this can be wrongly interpreted as a lower capacity
to learn. They find it easier to memorise information if it is presented in a
form readily assimilable into their cognitive framework (Schuller 2003).
Failure to appreciate these differences can lead to older people being thought
inefficient at learning new technologies or industrial processes. In fact, differ-
ences in learning are not attributable to lack of capacity to learn, but to the
use of inappropriate techniques of training. Taught appropriately, older people
can be as readily retrained as younger people for most new technologies
(Grimley Evans 2003).

Secondly, older people may appear to have less capacity, or to suffer greater
ill health, not because of ageing but because they are confronted with greater
challenges. Thus figures showing higher morbidity and mortality rates for
older people due to hypothermia and winter deaths have been shown to
relate to poorer housing, rather than age. Similarly, older people may appear
to respond less well to health care, but this can be because they have been
afforded poorer quality care.

There are of course true ageing phenomena, but their effects are complex. The
intrinsic ageing process is based on genes that limit longevity. These interact
with a variety of factors such as lifestyle and environment so that there is
increasing variation between individuals over time.

In practice chronological age has been found to be a poor indicator of per-
formance; and variations in productivity within a given age group found to
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be wider than variations between one age group and another (Scutton 1990;
Maguire 1998). Grimley Evans, a professor of geratology, finds that there are
some people in their 80s functioning well within the normal limits for people
of 30. In relation to health care, evidence suggests that measurement of years
from birth is also a poor indicator of health compared to proximity to death
– because the period of ‘terminal drop’, in the year or two before death, is
when mental functioning deteriorates and health costs escalate, at whatever
age that occurs (Grimley Evans 2003).

Geratological science thus demonstrates that individuals cannot be assumed
to possess the average properties of their age group. We cannot say that an
older person will have the capacity or needs of the ‘average’ person of their
age group, any more than it would be legitimate to make such assumptions
on the basis of gender:

There is predictive validity about some stereotypes about men and
women too, but we have long ago decided that we will not accept
the use of these stereotypes and that each individual has the right to
be treated on the basis of his or her own personal characteristics. So
with age (Rubenstein 2002).

There are circumstances, however, in which may be necessary to make deci-
sions on the basis of group averages, when it is not possible to make an indi-
vidual assessment. It may, for instance, be necessary for public safety to avoid
recruitment for certain jobs from age groups with a high risk of, say, cardiac
arrest, until such time as the calculation of that risk can be made on the basis
of individual clinical assessment rather than that of the group average. For this
to be just for individuals, the law must ensure that the probability of risk is cal-
culated on an adequate evidence base, and that the decision is made on the
basis of age only until such time as it is possible to be made on the basis of
individual assessment. Deciding when age can be a legitimate proxy, and when
it would be discriminatory, is thus a key issue, which we explore in Chapter 4.

Comparison to race, gender and disability

It is helpful to divert for a moment to compare age to discrimination on other
grounds, on which the UK has more experience of policy interventions. In
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some respects, we find that age discrimination is little different from that on
grounds of race, gender or disability. Negative perceptions of older people
have similarly legitimised their receiving less favourable treatment and evi-
dence has similarly been gathered to challenge those assumptions.

In other respects, however, age discrimination is different. Age does not
define a discrete group: rather, our age changes in a way that our race, dis-
ability or gender do not. This is significant, first, because it can be argued that
older people have had a ‘fair innings’ when they were young, justifying
poorer treatment when they are old, in a way that could never be argued for
those other grounds (albeit that this is a fallacious argument we address
below). Secondly, there is no ‘other’ group with which to compare people of
a particular age. Hence the solution is not to achieve a proportional alloca-
tion of jobs or services for each age group, as one might argue, for instance,
for ethnic minorities.

The fact that age does not delineate any particular group means that we have
to decide which age bands we are concerned with. The drive to address age
discrimination has arisen primarily from concern about older people, but the
age groups most affected, in relation to jobs and particular services, differ.
Thus, concern about early retirement and age discrimination in applying for
jobs is perhaps most relevant for the 50-64 year group; for health care the
focus is particularly on those in their 70s and beyond. In education, those
over 25 have less access to higher education, but in relation to training the
age barriers arise later in the age range. Thus, while we are focusing in our
analysis on the over 50s, the focus of public policy needs to be on addressing
detrimental treatment on grounds of age, rather than that experienced by
any particular age group.

Discrimination on grounds of disability has a particular relevance to age as
34 per cent of those aged 50-64 have a long-term disability.24 There may
therefore be many cases where discrimination on grounds of age and disabil-
ity overlap. The proposal to retain separate sets of legislation for age and dis-
ability discrimination is therefore problematic.
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Why tackle discrimination?

Leaving aside for a moment any right of the individual to be free from dis-
crimination, we have seen that there is a range of socio-economic justifica-
tions for tackling age discrimination and, in relation to employment, a
business case.

For employers, the business case is that it provides them with access to a
wider range of talents and skills in a tight labour market; that age diversity
increases the range of experience in staff teams; and that there is a reduction
in staff turnover because older people stay longer, coupled with lower absen-
teeism and higher levels of motivation Older workers can maintain the 
‘corporate memory’, while older customers welcome dealing with older sales-
people or financial advisors (DWP 2001). The aim of discrimination legisla-
tion, for employers, is thus to free the labour market from prejudicial
assumptions about older people so that the best person can be recruited, pro-
moted and retained.

In relation to health, there are benefits for individuals themselves (avoidance
of pain, misery and premature death); benefits for families who bear caring
responsibilities and may forego income and become socially isolated as a
result; benefits for local authorities that are responsible for financing long
term care; and for social security budgets that fund invalidity benefits and car-
ers’ allowances.

In relation to education, there are similarly benefits for individuals (confi-
dence, autonomy and choice), their families and for society. It can increase
employability, access to information on the consequences of health related
behaviour, access to health care, ability to articulate health needs, and to act
on advice given:

We have numerous examples of people reporting how much even a
minor learning episode could help them in relations with health pro-
fessionals (Schuller 2003).

Education is particularly important in relation to mental health in improving
self confidence and self image and giving structure to daily life. Maintaining
better health and autonomy, people of all ages make less demand on public
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services and may defer their need for nursing and residential care. Such sav-
ings need to be evaluated if these benefits are to be quantified and influential
in the allocation of future resources.

Education is also important for older people to communicate with their fami-
lies, not least their grandchildren, keeping them in touch with new technology
and new ideas. The contribution of older people is not a luxury option for
the family but often a vital source of stability at times of stress and separa-
tion. The self confidence gained from education can be as vital as the knowl-
edge. Involvement in civic activity is known to be correlated with education,
partly because of related factors such as wealth but also because of growing
confidence, skills and access to opportunities (Davis Smith 1998). Finally,
improving access to education for older people is positive for the education
process itself: the value that a range of student experience brings to the class.
A high degree of age stratification in formal education reduces the opportu-
nity for students to benefit from the diversity of collective experience, and
social understanding, which a wider age range can bring (Schuller 2003).

From these examples, we can see that improving older people’s access to jobs
and services could have significant socio-economic and business benefits. But
some of those gains could be achieved simply by improving access to jobs
and the quality of services – by raising the floor – without achieving equality
per se. Moreover, where the case for improving participation rates and qual-
ity of services rests on the socio-economic benefits and business gains alone,
it is possible for competing priorities to take precedence.

What do we mean by age equality?

The moral imperative to address discrimination then rests on the value which
we attach to achieving fairness for the individual concerned. The promotion
of equality is then justified, not just for instrumental reasons, but as a central
principle of social justice. We therefore need to be clear what we mean by
equality in relation to age. Is the aim simply to ensure equal treatment, or
something more?

Equality is not a single concept. It is defined differently depending on the
objective. It can mean: 
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� equal treatment 

� that individuals should be treated according to their merit 

� that individuals should be treated according to their need 

� equal outcomes

� equal opportunities: facilitating choice and autonomy.

EQUAL TREATMENT

The most basic concept of equality is equal treatment: the Aristotelian notion
that likes should be treated alike. This is an intuitively powerful concept. But
it begs the question whether two people of different ages are ‘alike’ in any rel-
evant sense.

We have seen that there are many contexts in which it is argued that older
people are different from prime age people and therefore that different treat-
ment is warranted. Some of these arguments are based on prejudicial assump-
tions and some are a legitimate attempts to deal appropriately with
difference. Thus, different treatment based on the assertion that older people
have poorer capacities or health when compared to younger people is prejudi-
cial. But to shape education or health policies in a way which genuinely
addresses and redresses differences is legitimate. The principle that likes
should be treated alike does not assist us in distinguishing these different situ-
ations. It is also a blunt tool. Only ‘likes’ qualify for equal treatment; there is
no requirement that people be treated appropriately according to their differ-
ing requirements.

A good example of these difficulties arises in respect of health care organised
around age categories. Is it discriminatory to establish ‘special’ units for older
patients? Is this equivalent to invidious racial segregation, or are these older
people relevantly different? The aim should be to ensure that different treat-
ment is appropriate to the differences, but the quality of care is equivalent.

The concept is helpful in highlighting that less favourable treatment based on
prejudicial assumptions about capacity is unacceptable. But equal treatment
can lead to unequal outcomes if background disadvantage is ignored. Equal
treatment has a further weakness: it includes no minimum standards. Two
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people can be treated equally badly, and equal treatment achieved by levelling
down, without falling foul of this principle. In itself it is thus inadequate as a
basis for public policy on age.

EQUAL MERIT

In relation to employment, the principle of equal merit, that each person
should be treated according to the qualities they bring and not according to
irrelevant characteristics, has more value. Employers who exclude workers on
the basis of stereotypical views about their capacity are precluding themselves
from benefiting from a pool of potentially talented workers. The merit princi-
ple has therefore been a central plank of business and government promotion
of age equality.

In this sense, merit can make a powerful contribution to the promotion of
age equality. However, assessments of merit are often permeated with age-
related assumptions. Moreover, the individual may not have achieved the for-
mal qualifications used to judge merit, because access to qualifications was
less accessible when they were young. The merit principle can also cause
cumulative inequality, particularly in the area of training. Older people are
offered fewer training opportunities because of an apparently shorter pay-
back time; and they are then rejected on merit grounds because of their lack
of training.

A focus on ‘merit’ also assumes that the individual should fit the job,
rather than that the job might be adjusted to fit the worker. Yet it can be
possible to accommodate the needs of an older worker, effectively modify-
ing the merits test, without undermining the requirements of the enter-
prise, for instance through the introduction of flexible retirement
opportunities.

A disproportionate number of older people may not be able to meet a merits
test, perhaps because they have poorer qualifications. Positive action may be
needed to enable these employees to compete on a level playing field. The
merit principle can thus be valuable in the employment context, but may
need both measures to prevent discrimination and positive action (such as
skills training) to deliver it.
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EQUAL NEED

The merit principle is not, however, usually appropriate to health and social
care, as it could translate into preferential treatment to those needed for the
workforce. Here, the concept of equal need is more appropriate. This is
encapsulated in the National Service Framework for Older People: 

Denying access to services on the basis of age alone is not accept-
able. Decisions about treatment and health care should be made on
the basis of health needs and ability to benefit rather than a
patient’s age... That is not to say that everyone needs the same
health or social care, nor that these needs should be met the same
way. As well as health needs, the overall health status of the individ-
ual, their assessed social care need and their own wishes and aspira-
tions and those of their carers, should shape the package of health
and social care (Department of Health 2001)

The concept of need, however, can be difficult to measure, and is particularly
controversial where, as in relation to health care, it includes the concept of
capacity to benefit. It may indeed not be appropriate to provide certain treat-
ments to a patient who is beyond cure. However, ‘capacity to benefit’ has
been defined in such a way that disadvantages older people because the con-
cept of ‘benefit’ includes the number of years during which the benefit can be
enjoyed. Even if an older person will gain as much from a medical interven-
tion (such as removal of a cataract) as a younger person (indeed some treat-
ments can be more effective when given to older people (Grimley Evans
2003)) this benefit will not be enjoyed for as many years as by a younger per-
son. These assumptions are then used to justify allocating fewer resources to
certain treatments for older people.

Clinical judgements restricting older people’s access to health care are, more-
over, often based on a lack of evidence on the effectiveness of intervention for
people over 65. Yet this lack of evidence is a result of decisions made by
researchers and drug companies to exclude people over 65 from their
research studies (Robinson 2003).

Finally, the cost-benefit argument is based on a narrow view of ‘costs’ and
‘benefits’, that ignores the gains for society of improvements in the health of
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older people. Although that individual might benefit from the improved eye-
sight achieved by a cataract operation for less time than a younger person,
society gains from the greater independence of the older people whose sight
has been restored. An even stronger argument can be made for hip replace-
ments, which in any event last only ten or so years. As Harris argues: 

To define need…in terms of capacity to benefit and then to argue
that the greater number of life years deliverable by health care, the
greater the need for treatment...is just to beg the crucial question of
how to characterise need or benefit (Harris 1997.) 

Instead, he argues, the NHS should offer health care on the basis of individ-
ual need, ‘so that each has an equal chance of flourishing to the extent that
their personal health status permits’.

Grimley Evans argues similarly. His three principles of equity are that health
care requires equal care for equal need, and that need is defined in terms of
capacity to benefit. His crucial third principle is that benefit is to be assessed
by the recipient rather than the provider of healthcare:

It is no part of the business of the British State to determine that the
lives, and desire for life, of some citizens are worth more or less than
the lives and desire for life of others (Grimley Evans 2003)

EQUALITY OF OUTCOMES

Each of the three concepts of equality we have considered so far – equal treat-
ment, equal merit and equal need – focus on how the individual is treated.
Here, in contrast, the focus is on outcomes. This approach, which has broad
applicability to employment, health and education, recognises that to treat
everyone alike can perpetuate disadvantage.

The aim instead is to achieve equal outcomes. Differential treatment to cor-
rect inequity can here be acceptable, while differential treatment which
increases disparities is not. For example, allocating greater health care
resources to a group in order to rectify health inequalities would be accept-
able. Free prescriptions and eye tests may be a case in point (although need
could in principle be assessed on an individual basis rather than through
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blanket provision). But favouring a group which is already privileged would
not be legitimate. In this sense, equality is an asymmetric concept.

Because many outcomes can be measured numerically, a focus on outcomes
can be strategic. But attention has to be paid to which outcomes are being
measured and why.

One answer is provided by the Government and employers’ associations’
focus on promoting ‘age diversity at work’. The objective is to achieve a range
of ages within employment, to achieve the benefits for business we cited.
However, it can potentially conflict with the merit principle if age is seen as a
qualification in its own right; and it reinforces, rather than addresses, the
assumption that people do have different characteristics based on their age. It
could also operate to exclude people of a particular age group once the
desired representation has been achieved. Finally, because it is grounded in a
business strategy rather than in redistribution to disadvantaged individuals,
this approach can and is rejected by some companies on the grounds that
their business will not benefit from age diversity, or by educational institu-
tions which feel that the benefit of allocating places to older students is out-
weighed by other considerations.

Within health and social services, the distributive aim is particularly com-
plex. If the outcome that is sought is not fair distribution between sections
of society but simply improving the health of the nation as a whole, it can
be used to justify removing resources from older people (Williams 1997a).
The pull towards utilitarianism found in a results-oriented approach can
only be balanced by a strong conception of individual rights. The opposi-
tion between the two goals is well expressed by Grimley Evans when he
asks: 

Is the NHS about improving the health of the population so that
they may better serve the uses of the State, or as a service to help
individual citizens pursue their own life goals? (Grimley Evans
2003)

He poses individual choice as the primary alternative aim.
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EQUALITY OF OPPORTUNITY: CHOICE, AUTONOMY AND PARTICIPATION

On this view, equality entails that all people, regardless of age, should have
an equal set of alternatives from which to choose and thereby to pursue their
own version of a good life: ‘the ability – the substantive freedom – of people
to lead the lives they have reason to value and to enhance the real choices
they have’ (Sen 1999).

This objective differs from equal treatment in that, to ensure a genuine range
of choices, unequal treatment may be required. It also differs from equality of
outcomes. Provided the choices exist, there is no reason to expect that every-
one will make the same decision. Difference in outcome is then due to
choice, not discrimination.

This holds much promise in the field of age discrimination. It requires the
removal of explicit age barriers (direct discrimination); but also of practices
which, while appearing age neutral, operate to exclude individuals and limit
their range of choices (indirect discrimination). Thus equality in health care
requires individuals to be given a range of choices, not that decisions be
made for them.

Choice must be more than formal. People must genuinely be in a position to
make use of the opportunities presented. For example, although many people
retired early under what were nominally ‘voluntary’ early retirement schemes,
some would have preferred not to have retired and others, with the benefit of
hindsight, would like to return to work but find that the barriers against
return to a reasonable job in their 50s and 60s are too great.

If equality of opportunities is to make a significant impact, it requires pro-
active measures be taken to ensure that people of all ages have choices and
are genuinely able to pursue them. Thus it necessitates not only the removal
of age barriers but measures such as skills training, the adjustment of pension
schemes, the introduction of flexible working and the appropriate allocation
of health care resources and information. For older people, the choice to con-
tinue to live at home may only be a genuine one if there is assistance in
adapting housing; the choice to work only meaningful if accessible public
transport is available. Real choice also entails giving older people the right to
choose to continue in work, to enjoy their leisure, or a combination. This
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means savings and pensions at a sufficient level to make it possible to give up
work should they so wish.

One substantive value underlying equality of opportunity is that of participa-
tion. This ideal is strongly reflected in recent EU policy documents which
refer not just to the need to augment the workforce with older workers, but
also to combat social exclusion including opportunities for older people to
participate in civic activity. The EU Charter of Fundamental Rights includes
the right of older people to ‘participate in social and cultural life’.25 The
importance of involvement in decision-making is also recognised in the
National Service Plan for Older People, which stresses the need for represen-
tation of older people in decision-making and in setting and monitoring
standards. The importance of civic participation as a goal should not be
underestimated. Margaret Simey, former County Councillor and Chair of
Merseyside Policy Authority put it well when she wrote recently of her
unease at the way she finds herself treated, in her nineties, as someone in
need of care and company – a dependency role, rather than as someone with
a contribution to make:

Peel away the assumptions and what is left is, in fact, a deep sense
of exclusion. I don't belong. I am not one of ‘them’. I have no role,
no place in our community. ‘They’ come to do ‘good’ to me. My
relationship with ‘them’ is all get and no give, a sad and demeaning
experience.

The clue to the problem of the exclusion of older people lies in the
relationship between those who run the services and those who are
supposed to benefit from them. Older people must be emancipated
from their present state of helpless dependency. They must be
allowed their fair share of responsibility for their own well-being and
that of the community to which they belong. (Simey 2002)

DIGNITY

We suggest that there is one final, related, broader human rights principle
that must underpin any strategy to deliver equality for older people: that of
dignity. As the Canadian Supreme Court has declared: 
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Equality means that our society cannot tolerate legislative distinc-
tions that treat certain people as second-class citizens, that demean
them, that treat them as less capable for no good reason, or that
otherwise offend fundamental human dignity.26

Dignity is also central to the new South African constitution and to the
German Basic Law. The EU Charter of Fundamental Human Rights specifi-
cally grounds the equality rights of the elderly in the dignity principle, pro-
claiming the right of the elderly ‘to lead a life of dignity and independence’;
and the National Health Service Plan commits the government to providing
for ‘dignity, security and independence in old age’(Department of Health
2000). Finally, the EU Equal Treatment Directive itself bases the right to pro-
tection against age-related harassment on the dignity of the person.

Dignity is an irreducible minimum. If it underpins equality, it signals that a
‘levelling down’ solution is not as good as one that that ‘levels up’. Equality
based on dignity must enhance rather than diminish the status of individuals.
Dignity means that equality cannot solely be based on a demonstration of
equal merit: a person must be treated with respect, regardless of his or her
capabilities. Dignity, moreover, requires not only freedom from degrading
treatment (a central principle of the Human Rights Act) but also freedom to
live life with some autonomy. Thus, the central aim of an age equality strategy
should be to facilitate equality of opportunity, autonomy and equal participa-
tion of all in society, based on equal respect for the dignity of each individ-
ual.

Recognition of the need to preserve dignity does not always lead to clear pre-
scription on policy reform. For example, it is argued that the removal of
mandatory retirement ages could undermine the dignity of individuals, since
senior workers could be subjected to degrading personal appraisal instead of
the less intrusive mechanism of automatic retirement. We shall examine the
limits of this argument in Chapter 4.

Limits on equality

None of this is to say that the right to age equality is unlimited. Like most
rights, it can be overridden where the aim is legitimate and the means to
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achieve that aim are proportionate. We shall consider in the next chapter the
competing objectives which may legitimately override age equality, and how
those restrictions might be framed in legislation. Before we do so there are
two broad arguments to consider here: that less favourable treatment of older
people is acceptable because they have already had a ‘fair innings’, and that
age equality is simply too expensive for business, and for the state.

FAIR INNINGS 

One challenge to equality for older people suggests that the rights of an indi-
vidual need to be considered in terms of his or her whole life-span, not at a
particular age. If we all have the same opportunities at some stage in life,
there is no inequality. Once older people have been treated to the benefits of
society, they should let others have their share.

One defence of mandatory retirement ages is phrased in these terms. Since we
shall all be required to retire, the argument goes, there is no breach of the
equality principle (McKerlie 1992). Moreover, older people should give way
to younger workers who have not yet had an opportunity to develop their
career. In the healthcare field, the argument is to equalise the lifetime experi-
ence of healthcare of all people in society. Those who have had a good share
of health resources should not expect to have as much spent on their health
improvement as would be spent on someone who has not yet had their share
(Williams 1997b). In education, resources can legitimately be focused on the
young as each of us is young at some stage of our lives.

This ‘fair innings’ argument is, however, fallacious. Two life-spans cannot gen-
uinely be compared. The opportunities 60 years ago were very different to
those today. A change in policy opening up new opportunities affects those
who happen to be at the relevant age, not those who have already passed it.
The individual may or may not have had access to the training, jobs or health
care in earlier years that is now denied them; or may not then have had the
need that they have now.

The argument that older workers should give way, which many older people
themselves believe, is similarly based on flawed assumptions: that there is a
fixed number of jobs which can be handed from one worker to another. But
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driving people out of the labour market at 50 does not create jobs for young
unemployed people. Conversely, keeping older people in work does not ‘use
up’ jobs which could otherwise be allocated to the young.

Known as the ‘lump of labour’ fallacy, this approach ignores the fact that
extending employment can in turn create further jobs. The size of the labour
market is determined by the scale of demand for jobs; the number is not
static. In fact, countries with a high level of employment of older people also
have high levels of employment of younger people, not the opposite as might
be expected. Similarly, population growth does not itself lead to higher unem-
ployment, if the economy is buoyant. (Cabinet Office 2000; Campbell 1999;
Samuelson 1979) 

The fair innings argument is also flawed in its application to health resources.
It might be argued that health care differs fundamentally from the labour
market, since health care resources are finite. Therefore, the use of resources
on older people must use up resources that could otherwise be spent on
younger people. But the use of health care resources is not a ‘zero sum game’.
Health care that facilitates independence or improves health can actually pay
for itself. The resources spent on interventions such as hip replacements for
older people decrease the need for other resource input. Moreover, a healthier
older person might care for others. In fact, the fair innings argument only
really applies to life threatening illness. Health care resources which are with-
held from an older person with a chronic illness or disability will otherwise
reappear in the health or social services budget, or be financed from private
family income.

COSTS TO BUSINESS AND THE STATE

The cost to business is put forward as a justification for limiting age equality:
that the prosperity of the individual business will further the good of all, even
if it subordinates particular equality rights. If a business is required to retain
less productive workers, or to bear too great a portion of social costs, the
business might no longer be viable, causing unemployment and dislocation.
This is a complex argument which needs to be dissected into several different
issues.
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The first is to determine the extent to which age equality is indeed a net cost to
business. As has been seen, there are many ways in which age equality is good
for business. It opens up a wide pool of talent from which employers can draw,
and yields a diverse workforce with a range of skills and experiences. Leading
companies such as Tesco, B&Q and Sainsbury’s report that employing workers
over 50 contributes to high quality of customer service, increased sales and cus-
tomer satisfaction, less absenteeism and less shrinkage than other stores.27

The argument that age equality will constitute too great a drain on public
services also needs to be examined. Here too we have seen that there are
many ways in which age equality could reduce expenditure. Money spent in
health care aimed at greater independence for older people reduces reliance
on social services and housing providers, as well as to individual carers.
Moreover, older people able to remain in work are less likely to suffer from
mental illness such as depression, and poverty related illnesses. Similarly, the
money spent on giving greater educational opportunities to older people may
save money by opening up opportunities for them to continue in paid work,
to participate in unpaid caring or voluntary work and to take more care of
their own health and finances.

It may be argued that there is as yet little evidence base from which we can
quantify such savings. In response we would suggest, as Schuller does in rela-
tion to his proposal that older people be given a grant to access education,
that such initiatives could be piloted and evaluated to quantify the extent of
the difference that they can make over time (Schuller 2003). That said, as our
case for action rests ultimately on the need to protect the rights of the individ-
ual, we do not propose that employers and service providers should have no
responsibility to promote equality meanwhile.

This is not to deny that there may be net costs associated with age equality.
The next step is to identify these costs and consider who should bear them. It
is often forgotten that there is also a cost to age inequality – a cost that is
born privately by individuals and their families and thus does not appear in
an economists’ calculation:

many costs and benefits associated with economic well-being are
not captured in the accounting framework adopted by single
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organisations; even at the national level, the tendency has been to
sum up the estimated costs to individual employers without refer-
ence to the effects on other areas of economic and social life.
(Humphries and Rubery 1995).

This is particularly true in respect of health and social services. Resources
saved to the public purse do not necessarily mean that there is no cost at all.
Such costs are currently borne by older people themselves, who experience
avoidable pain and misery, disability and even premature death by being
denied access to timely and appropriate treatment, care and support. The
costs also fall on families – especially female relatives – who care for older rel-
atives who are ill or disabled. These relatives may forego the benefits of a
decent salary or pension as unable to hold down a full time job. They also
become socially isolated through lack of relief from their caring responsibili-
ties. Families may also be denied the help and support of grandparents. While
the Government inevitably focuses on public expenditure, the cost to individ-
uals and families must be taken into account in the context of its wider social
justice and social inclusion objectives (Robinson 2003).

The three potential cost-bearers are the employer, the State and the individual
and their family. Some costs, such as the costs of training, may be more effi-
ciently born by the State than the individual employer. Even where costs are
born by the employer, not all firms face the same level of costs and benefits.
These issues have been analysed in some detail in respect of gender discrimi-
nation. Although a similar analysis remains to be conducted in respect of age,
it is clear from this earlier work that if change is left to the voluntary initiative
of the employer, it will not take place at any optimal pace:

There is a disjuncture between what is rational for some individual
enterprises...and what would collectively benefit employers in their
need for a highly-productive workforce’ (Breugel and Perrons 1995) 

Ultimately, we have argued that the movement towards age equality rests on
ethics – the value attached to fairness and equality as a social good. Certainly,
the more evidence that such equality also furthers business and macro-eco-
nomic interests, the better. Where there is a real cost, however, the solution
must be addressed holistically, moving in favour of a fair distribution of costs
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between individual, employer and State, rather than assuming that shifting
the cost away from the employer is the only dimension of justification
needed.

How then should the fairness of the distribution be determined? Certainly
the decision in the first instance should be for elected representatives rather
than courts – which is one reason why we shall argue that the promotion of
age equality should be mainstreamed into policy making and employment
decisions, rather than relying predominantly on complaints of discrimination
in the courts to provoke change.

Conclusion

An examination of the ageing process reveals that average data on people of
particular ages tells us nothing about each individual; that in most circum-
stances it is no fairer to make decisions on the basis of stereotypes about age
than it is on the basis of race or gender. A comparison with discrimination on
those grounds shows age to be similar in some respects but different in oth-
ers: notably, that age does not delineate a distinct group to form the basis of
meaningful comparison with others.

We demonstrated strong socio-economic and business arguments for address-
ing age discrimination but that some of those benefits could be achieved by
raising the floor (more older people in jobs and securing access to better serv-
ices) rather than requiring equality per se. Moreover, the economic and busi-
ness case is susceptible to being overridden by compelling arguments for
choosing competing priorities and resource allocation. Ultimately, therefore,
the moral imperative to act on discrimination rests on the value that we
attach to fairness for the individual and equality as a social good; hence we
need to clarify what we mean by equality in the context of age.

We considered different concepts of equality – from equal treatment through
equality of outcomes to equality of opportunity (offering choice and auton-
omy), concluding the latter to be most appropriate for age but only when
underpinned by a broader human rights principle – equal dignity. In relation
to each concept of equality (with the possible exception of the most limited,
equal treatment) we saw that the objective could not be achieved solely by
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legislation providing individual victims with a remedy for the discrimination
they have suffered. It requires positive steps to be taken to remove the barriers
to opportunity and participation that they face.

This is not to say that the right to equality is unlimited. While we showed
that the assumption that less favourable treatment of older people is accept-
able because they have had a ‘fair innings’ is fallacious, we recognised that
cost is an inevitable consideration. We shall explore the grounds on which
equality may be limited in more depth when we consider the options for the
legal framework in the next chapters. But we warned that, in making such a
calculation, we need to consider who is bearing the costs of inequality – indi-
viduals and families – and must take into account the potential savings if we
have healthier, better educated, more confident, mobile older people.

42 Age Equality Comes of Age  



3. What kind of legislation will deliver? 

Two tasks arise from this analysis: the need to provide remedies for victims of
age discrimination and to be proactive in promoting opportunities for greater
choice, autonomy, dignity and participation for people regardless of age. To
achieve those objectives, change is needed on many levels: from shifts in atti-
tude among employers and older people themselves, through reforms in gov-
ernment policy and resource allocation to adaptation of the policies and
practices of employers and service providers, underpinned by the promotion
of good practice on equality and on broader human rights standards.

What will be the most effective change levers to bring this about? As the
Government intends simply to implement the EU Employment Directive, we
begin by assessing its strengths and limitations. We then propose an alterna-
tive legislative framework, suggesting how government could address some of
the concerns of those in business who do not want it to go beyond the mini-
mum that the EU requires.

What the EU requires

When the Amsterdam Treaty on the European Union came into force in
1999, the EU was given the power to implement the principle of equal treat-
ment not just, as before, in the field of gender, but on grounds of race, reli-
gion and belief, disability, sexual orientation – and age.28

A Directive on race was duly adopted in June 200029 and the Employment
Directive on age, disability, religion and belief and sexual orientation, five
months later.30 This Directive must be implemented by December 2003 and
the regulations on disability, sexual orientation and religion and belief are
already published. But the UK has taken advantage of an option to delay
implementation in relation to age until 2006,31 arguing that the issue is com-
plex and that employers need time to adapt.

The Directive covers employment and occupational training in the public, pri-
vate and voluntary sectors. It follows the traditional pattern of the UK’s
domestic discrimination legislation of the 1970s, defining equal treatment as
meaning that there should be no direct or indirect discrimination on grounds
of age.
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The Directive was undoubtedly a step forward. Without it, it is not clear that
the UK would have replaced its voluntary code of practice on age diversity at
work with enforceable discrimination legislation. But the narrow scope of the
Directive and the kind of legislation it requires is in many ways also a step
backwards. Reflecting the legislative models the UK adopted thirty years ago,
it does not build on the innovative provisions that the Labour Government
has itself introduced over the past five years precisely because those earlier
models were shown to have failed. Thus the Directive:

� Only covers age discrimination in employment and vocational training –
not in goods, facilities and services (such as health, education or trans-
port) which are covered by existing UK legislation on race, gender and
disability.

� Only requires remedies for discrimination, not that employers and gov-
ernment take pro-active steps to deliver equality. It thus focuses on indi-
vidual fault-finding among employers and depends on retrospective
investigation of discrimination – with the confrontation and stress for
individuals that implies – rather than focusing on prevention and the cre-
ation of new opportunities to return or remain at work.

� Addresses age separately from discrimination on other grounds.
Following this pattern, the Government proposes to introduce separate
regulations on age, rather than taking the opportunity to bring the legis-
lation together into a single, consistent, equality Act.

The limited success of the old models of discrimination legislation suggest
that the Government will fail in its objectives on age if it adopts this outdated
approach.

It is only the narrow terms of the EU Directive that the Government can
implement via regulations under the European Communities Act 1972. If it
were to go further than the terms of the Directive, as we propose, it would be
required to use primary legislation: an Act of Parliament. Primary legislation
would also allow opportunity for full parliamentary and public debate.
Moreover, a statutory Code of Practice providing guidance to employers on
interpreting the legislation can only be introduced under primary legislation.
If the Government persists in implementation through regulations, employers
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will not have the benefit of a Code of Practice setting out, for instance, the
circumstances in which retaining mandatory retirement might be justified, and
the clarity and greater certainty this would provide. Employers do have statu-
tory Codes of Practice in relation to discrimination legislation on race, gender
and disability.

A holistic approach

Under our alternative approach, the regulatory framework would:

� Tackle discrimination in goods and services;

� Include a requirement on employers and public service providers to be
proactive in addressing discrimination and promoting equality;

� Move towards consistency across the six equality strands;

� Establish machinery for effective promotion and enforcement; and

� Include provision for promoting broader human rights standards affect-
ing older people.

TACKLE DISCRIMINATION IN GOODS AND SERVICES

The EU Directive only requires member states to prohibit age discrimination
in relation to employment, not in the delivery of goods and services. Yet it is
clear, as we have seen, that there is discrimination in a range of other fields,
including health, social services and education. If age discrimination is
deemed unacceptable, we need to ask why there should be statutory protec-
tion for older people in relation to work but not when discrimination occurs
elsewhere.

The ICM poll for ippr found 72 per cent of the public agree that ‘it should be
illegal to discriminate against people because of their age when providing
public services such as the NHS, social services and education’, 60 per cent
agreeing strongly with that view. (Twenty four per cent did not agree.)

Even if the aim were only to achieve equality within employment, this
approach would be inadequate. It will put a burden on employers which they
could not discharge because many aspects of age discrimination interact and
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reinforce one another. Better healthcare enhances employability, and employ-
ment can improve health. Better housing and transport for older people make
it more likely that they will be able to participate actively in society, whether
as volunteers or paid workers. Conversely, less access to education makes it
difficult for older workers to remain active and productive.

Legislation focussing on employment will be ineffective unless it addresses
these wider issues. Yet tackling age discrimination in goods and services does
raise complex issues that have scarcely begun to be addressed. We suggest
how we might move forward in that respect, in Chapter 4.

REQUIREMENT TO PROMOTE EQUALITY 

Experience of race and gender has shown that the 1970s model of com-
plaints-based discrimination legislation can only be of limited effect.
Research, and the level of complaints received by the Commission for Racial
Equality and the Equal Opportunities Commission, continue to demonstrate
the persistence of discrimination and the obstacles to challenging it effectively
through tribunal and court cases.

The 1970s model presumes discrimination consists of a series of individual
acts or decisions. The focus is therefore on retrospective investigation to find
an individual who is at fault. Not only does this create a heavy burden on the
individual litigant; it also prompts a defensive attitude in respondents. The
CBI fears that age discrimination legislation will increase the regulatory bur-
den and cost on employers, exposing them to high levels of costly and poten-
tially spurious individual litigation (CBI 2000). The Employers’ Forum on
Age, based on US experience, suggests that the legislation will cost employers
£193 million in litigation costs in year one, the Small Business Federation
that it may cost its members £200 million in the first year (EFA 2003).

The problems of sole reliance on individual litigation can also be seen in the US
experience. Age discrimination claims centre almost entirely on individual litiga-
tion, with a jury trial and the prospect of high damages awards. In practice,
therefore, the claim is only available to those who have the financial and emo-
tional resources to pursue a claim. The vast majority of plaintiffs in US claims are
indeed white males in high paying, high status jobs (Friedman 2003).
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An alternative model is to require employers and occupational training
providers to promote equality, rather than just to refrain from discriminating.
Recognising that societal discrimination extends well beyond individual acts
of prejudice, the duty goes beyond compensating identified victims, aiming to
reform institutions so that the likelihood of such litigation is avoided.
Correspondingly, the duty-bearer is not a manager ‘at fault’ but the organisa-
tion as a whole. Nor is it left to the victim to initiate action. Instead, organi-
sations are responsible both for identifying the problem (through data
collection, impact assessments and monitoring) and employers and staff par-
ticipate in its planning and in implementing its eradication. Public bodies are
often in the best position to carry this responsibility, but suitably framed, it is
also important, as we shall show, to have a light-touch mechanism for the pri-
vate sector where most people work.

This model has already been adopted for the public sector by the new genera-
tion of equality legislation in the UK, in particular the Northern Ireland Act
1998, and the Race Relations (Amendment) Act 2000 in Britain. The
Northern Ireland fair employment legislation, covering political and religious
discrimination, has for a longer period used this model in relation to public
and private sector employers.

Race equality duty

The new legislation on race in Britain is similar in principle, but with differ-
ences in practice, from the recent Northern Ireland model. Thus the duty to
promote change embodied in the Race Relations (Amendment) Act 2000:

� Requires public bodies to have due regard to the need to eliminate
unlawful discrimination, promote equality of opportunity and promote
good relations between people of different racial groups.

� Covers discrimination on grounds of race, colour, nationality, ethnic and
national origins.

� Applies to around 43,000 public sector bodies (listed in a Schedule to
the Act) of which, however, around 26,000 are schools and 9,000 Parish
Councils. The full weight of the Act’s requirements apply only to the less
than 10,000 public sector employers and service providers such as local
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authorities, regional health authorities and primary care trusts, police
forces and other criminal justice agencies.

� These bodies must demonstrate that they have carried out a series of spe-
cific duties to help them meet the general duty: they must publish a Race
Equality Scheme setting out which of their functions are relevant to ful-
filling the duty (education will be more relevant than road maintenance,
for instance); monitor their employment practices; consult, monitor and
assess the impact of their policies and services on race equality and race
relations; train their staff; and ensure public access to the relevant infor-
mation on action and progress.

In effect, the Act requires public bodies to identify barriers to race equality in
employment and service outcomes and to take action to address them. A
statutory Code of Practice, and non statutory guidance giving detailed assis-
tance, for instance on ethnic monitoring, were disseminated by the statutory
body charged with promoting the Act, the Commission for Racial Equality
(CRE 2002a; 2002b). Monitoring compliance is, however, the responsibility
of the mainstream audit and inspection bodies, such as the Audit
Commission and criminal justice inspectorates. The CRE has a memorandum
of understanding with these bodies, which sets out respective responsibilities,
and it has produced a guide to inspection (CRE 2002c). The Commission can
issue a compliance notice to authorities that fail to comply with the general
or specific duties, for which, if necessary, a court order can be sought. The
CRE has indicated that it sees enforcement action as a last resort and, by the
end of June 2003, only one compliance notice had been issued.

An evaluation of the race equality duty was conducted by an independent con-
sultancy, Schneider Ross, and published in July 2003. The objective was to
establish what progress had been made since the specific duties had come into
force on 31 May 2002. One third of public bodies were found to have made
strong progress in publishing and implementing race equality schemes, one
third to be ‘putting the building blocks in place’ and one third to be lagging
behind, giving weak ‘off the peg’ responses. Most significantly for our pur-
poses, 70 per cent of authorities said that implementing the duty had delivered
positive benefits in improving policy making and service delivery. They saw this
enabling legislation as an opportunity, not a burden (CRE 2003a).
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The strength of the race equality duty is that it requires authorities to go
through a series of steps which, if done well, ensure that it is fully aware of
inequalities in its employment and service provision; that this information is
public knowledge, thus ensuring a level of accountability for subsequent
action; and that its subsequent performance is monitored by the agencies
supervising performance across its functions. Crucially, its requirements are
proportional: where the relevance of a particular function to race equality or
race relations is marginal, the authority is not required to give it any priority
in its equality scheme.

A limitation of this model may prove to be that the legislation does not
require it to focus on the outcomes that the authority is seeking (whether it
be raising the educational attainment of ethnic minority pupils or improving
police-community relations), nor to demonstrate that it has delivered out-
comes rather than simply complied with process requirements. It also
addresses race inequality in isolation from discrimination on other grounds.
We seek to rectify this in our proposals on age.

Equality duties in Northern Ireland

Meanwhile in Northern Ireland, legislation requires both public and private
sector employers to monitor the composition of their workforces, and where
appropriate, to take measures to secure fair participation of Protestants and
Catholics.32 This measure has been remarkably effective in reducing the dis-
crimination Catholics experience at work.33

The subsequent Northern Ireland Act 1998 (S75) now mainstreams equality
in the public sector across nine equality strands – including age – by provid-
ing that 177 designated public authorities must have ‘due regard to the need
to promote equality of opportunity’ in carrying out all their functions includ-
ing between persons of different ages.34

Public bodies must produce an Equality Scheme setting out how they propose
to do this, and submit the scheme to Northern Ireland’s single Equality
Commission for approval. A schedule to the Act sets out in some detail what
the scheme must contain, including impact assessments on existing and pro-
posed policies and the steps that will be taken to address adverse impact, a
timetable, and provisions for consultation and transparency. Members of the
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public can complain to the Equality Commission if they think that a public
body is not fulfilling its duties.

A recent report from the Commission on implementation of the duty up to
March 2002 found good levels of procedural compliance, and public bodies
building their equality responsibilities into their mainstream business plan-
ning, though lack of resources was affecting implementation (Equality
Commission 2003). There were teething problems with new approaches, not
least in conducting impact assessments, and a need to harmonise means of
measuring progress with Best Value and other existing performance measures.
The duty had lead to greater consultation with affected groups, including
older people, to the collection of more data from which impact could be
assessed, greater public access to information and some tangible outcomes in
new services. There were many examples of good practice on which to build.

The strength of the Northern Ireland model is, as with the race duty, that it
requires a pro-active approach. In this case, however, it does so equally across
all of the equality strands, including age (even though most of those strands
are not covered by anti-discrimination legislation). That is, the law requires
public bodies in Northern Ireland to promote age equality, but does not pro-
vide remedies for people who believe that they have been discriminated
against on grounds of age. The chief executive of the Equality Commission
reports that by February 2003, 154 equality schemes had been approved by
the Commission, that there was evident increased commitment to the equality
agenda at senior political and executive levels, greater involvement of margin-
alised groups in policy making (though also evidence of consultation fatigue),
increased training, resourcing of implementation and monitoring, and grow-
ing evidence of good practice.35

The weakness of the Northern Ireland model, again, may be that the specific
requirements of the legislation require a focus on process rather than also on
outcomes. Moreover, because the requirements for each strand are identical, and
there is no requirement on either public bodies nor the Equality Commission to
report separately on each strand, it is possible for attention to be focused on
those strands which are most contentious, on which there is most data to con-
duct impact analysis, or on which there is already anti discrimination legisla-
tion, at the expense of age which cannot compete on any of those criteria.
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Voluntary organisations working on age issues in Northern Ireland do indeed
report that it is not yet possible to identify many specific outcomes from the
new legislation that have benefited older people, despite the proliferation of
equality schemes that they have been consulted on over the past two years.
However, they agree with the Equality Commission that the legislation has
led to greater awareness within public bodies that age is an equality issue that
must be taken into account, and to an increase in data collection to facilitate
impact assessments.36

Positive duties on equality have also been placed on the UK’s devolved authori-
ties. Section 120 of the Government of Wales Act 1998 requires the Welsh
Assembly to ensure that its business and functions are conducted with due
regard to the principle of equality of opportunity for all people, a responsibility
which is credited with having driven a distinct equality agenda in Wales includ-
ing pay audit and contract compliance initiatives, the mainstreaming of equality
in to policy making and procedures, and initiatives to encourage greater diver-
sity in public appointments (O’Cinneide 2003c; Chaney and Fevre 2002).

The Greater London Assembly has a similar statutory responsibility, specify-
ing age as one of the grounds on which the authority must promote equality
of opportunity, with an annual reporting requirement. As a result, the GLA
has developed various tools and structures to enable it to deliver the duty,
including building equalities into its performance indicators and procurement
process, and new consultation networks including a London Older People’s
Assembly (O’Cinneide 2003c).

The Scottish Parliament is empowered to encourage equal opportunities and
to impose a duty on the Scottish Executive and public bodies to ensure that
they have due regard to the need to meet equal opportunities requirements.
That is here defined as the prevention, elimination or regulation of discrimi-
nation on a series of grounds, including age. The Scottish Parliament has
used this power to impose such a duty on a number of occasions including
recent housing and local government legislation (O’Cinneide 2003c). While
these devolved models have evident strengths – not least in being non-pre-
scriptive – the obverse is that the absence of specific duties and of any
enforcement mechanism mean that delivery relies too heavily on the political
will of the controlling party.
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Building a positive duty to promote age equality into future legislation on age
in Britain, in some form, would have many advantages:

� It would not rely solely on complaints by older people to stop discrimi-
nation.

� The burden would not be solely on employers and service providers –
the state would equally have a responsibility to secure change – through
changes in pension rules, provision of careers advice and training, ensur-
ing availability of transport to work, and so forth.

� It would be goal-oriented, not retrospective.

� It would be inclusive, requiring participation by employees and service
users, not confrontational; thus contributing to the participatory goal of
the equality strategy

� It would focus on prevention, not litigation.

� It would require a continuous process of diagnosing the problem, identi-
fying solutions, and monitoring impact.

Representatives of the private sector, however, while accepting that the
Government must legislate on age, do not want the provisions to include a
positive duty of this kind. The fear is that it would be a bureaucratic burden
over and above the provision of remedies to employees or job applicants who
successfully claim that they have been discriminated against. However, this
anxiety overlooks the fact that effective action to address age inequality would
reduce the chance of litigation: prevention is cheaper than cure. Second, the
duty could be formulated as a light touch requirement; while evidence that an
employer had taken appropriate steps to implement the duty could be used at
an employment tribunal to support a defence to a complaint of indirect dis-
crimination.

If legislation on age discrimination were to include a positive duty to pro-
mote equality, the question then becomes what kind of duty: whether it
should cover only employment or also service delivery; how general or spe-
cific, how it would be monitored and enforced, and how it might be extended
from the public to the private sector in some form. Moreover, if such duties
are eventually to be extended across the six equality strands, should this

52 Age Equality Comes of Age  



responsibility (as we shall suggest) be brought together for employers and
service providers into a single Equality Duty, taking account of the specific
requirements of each strand? We address these questions when we look at the
law in relation to jobs and to services in the next chapter.

The Select Committee on Public Administration has endorsed the desirability
of extending the duty to promote equality across all of the equality strands,
including age, in its recent report on public appointments, arguing that this
should be delivered through a single equality Act, the issue to which we now
turn.37

CONSISTENCY ACROSS THE SIX EQUALITY STRANDS

EU legislation reinforces the notion that different types of discrimination
should be dealt with separately. The Employment directive, as we have seen,
covers age, religion or belief, disability and sexual orientation. There are sepa-
rate directives on sex discrimination and on race. This fragmented approach
replicates the jagged pattern of UK law which has 30 separate Acts, 38 statu-
tory instruments and 11 Codes of Practice (Hepple et al 2000).

This approach is problematic. First, because it makes anti-discrimination law
difficult to understand and apply. Employers and service providers want to
operate a single equality policy, reflecting some differing requirements across
the equality strands but not have to take account of inconsistent provisions,
definitions and requirements. A fragmented approach also makes it difficult to
address discrimination experienced on more than one ground, for example on
grounds of age and disability. As a third of people over 50 have a long-term
disability, this will be a significant issue. If the fragmented approach persists,
older people will have to choose whether to claim age or disability discrimi-
nation, a choice which is all the more difficult given the narrow, medically-
based definition of disability in the Disability Discrimination Act.

Fragmentation is also problematic, however, because it masks the fact that
the legislation to protect older people will be considerably weaker than that
which exists to protect ethnic minorities, women and people with disabili-
ties. On this issue, critics of fragmentation are not united. While business
would like greater consistency in the legislation, it does not want each
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strand, including age, to be harmonised by ‘levelling up’. While levelling up
by extending the positive duty to promote equality to age would be likely, at
least initially, only to cover the public sector, harmonisation would also
mean covering age discrimination in provision of goods and services by the
private sector, which we consider in Chapter 4.

The ICM poll for ippr explored whether the public think the law on age dis-
crimination should offer less protection than exists for race and gender, as the
Government propses. It found only nine per cent of the public agree, 57 per
cent saying that age discrimination merited the same level of protection and
30 per cent that it merited greater protection than against discrimination on
those other grounds.

The Northern Ireland Executive is actively exploring the options for a single
equality Act bringing together Northern Ireland’s disparate equality provi-
sions.38 In Britain, Lord Lester has tabled an Equality Bill providing a single
framework for eliminating discrimination (and in some cases to promote
equality) across eight grounds, including age.39

The Government’s approach will make it appear as if age discrimination is
a separate issue that does not share common principles with other grounds
of discrimination. In fact, the core principles of equality, namely the right of
individuals to autonomy, dignity and participation, apply to all kinds of dis-
crimination. An individual who suffers discrimination on grounds of his or
her religion, sexual orientation or age should be entitled to no less protec-
tion than those who suffer discrimination on grounds of race, gender or
disability.

The Government has sought to harmonise key definitions between the three
new sets of regulations, for instance on indirect discrimination and harass-
ment. This is helpful, as a first step. We suggest the Government, while able
to legislate only on age discrimination in employment by the 2006 deadline,
should indicate its longer term intention to move towards a consistent single
equality Act, the model already adopted in Australia, South Africa, Canada
and New Zealand.
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EFFECTIVE PROMOTION AND ENFORCEMENT: A SINGLE EQUALITY
COMMISSION

Delivering age equality, or the more limited goal of eliminating discrimina-
tion, requires changes in policies and procedures, for which guidance is
needed. The Government proposes that a single equality commission be
established in Britain – in 2006 or later – absorbing the CRE, EOC and
DRC in some form, and that this body would have the task of promoting
good practice guidance on age discrimination to employers, and provide
advice (and in some cases legal assistance) to individual victims.

It is regrettable that the single equality commission will not be established
prior to the age legislation coming into force to provide employers with advice
on changing their employment practices in the months leading up to that date.
Written guidance is likely to be prepared by ACAS but a campaign to motivate
employers to review their policies and practices will be needed prior to
October 2006, and provision for one to one guidance made, if many are not
to be caught unawares when their new responsibilities come into force.

Once established, the single equality commission should be resourced to pro-
vide guidance in a range of accessible media – written and electronic, and
through training conferences and workshops – alongside its guidance on
other equality issues. The Government’s proposals will require significant
adjustment in employment practices and the development of performance
management systems that enable line managers to make fair decisions, not
least on the declining capacity of an employee when mandatory retirement
ends. Employers, particularly small businesses without human resource
departments, must have access to guidance, both written and tailored to their
individual needs.

The new commission must be strategic in its use of resources and should
not therefore be expected to provide individual advice to employers or
service providers, unless resourced to do so. Consideration could be given
to the establishment of a self financing consultancy arm that could pro-
vide one to one guidance to organisations, as well as running conferences
and workshops on good practice and compliance. Small firms are those
most likely to employ people over 65, so potentially most likely to face
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discrimination claims if they want to terminate their employment. Yet
these employers are the most difficult to reach with information and guid-
ance. The commission will need to develop a targeted strategy to meet
their particular needs.

The legislation will be of little value to older people experiencing barriers to
accessing jobs and services unless there is a local agency they can approach
for advice. The difficulties older people have in securing information and
assistance is well documented. One finding is that people want information
that is topic – not agency-based.40 As older people who have difficulty access-
ing jobs and services, or are ill treated, are unlikely to identify this as an
equality or human rights issue, the priority may be to ensure that existing
advice agencies, such as Citizens Advice, are resourced and trained to be the
first port of call for information and advice.

If and when there is a positive duty to promote age equality, the commis-
sion’s good practice guidance role would focus on delivery of that duty. As in
the case of the race duty now, inspection for compliance should be main-
streamed into the work of the existing audit and inspection bodies such as
OFSTED, the Commission on Health Improvement, the Audit Commission
and the criminal justice inspectorates. (The Audit Commission already
encourages this approach in local authority practice.) 

In addition, workplace representatives ought to play a central role. Such a
role could easily be incorporated as part of the implementation of the new
EU Directive on Information and Consultation [2002/14/EC] which gives
workplace representatives wide-ranging rights to information and consulta-
tion. It should also extend to small workplaces, which are not covered by the
Directive.

The commission will be empowered to represent individuals at an employ-
ment tribunal, although it is likely that the resources it will have available to
do so will be minimal, potentially limiting it to supporting test cases.
Applicants should be able to get legal aid if they would otherwise be unable
to pursue a meritorious case. The commission should also be able to support
the individual in a conciliation process.
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GUIDANCE ON HUMAN RIGHTS STANDARDS

It is also of particular importance to older people that the commission be
able to provide good practice guidance to service providers on broader
human rights standards such as the avoidance of degrading treatment, and
protection of the rights to family life and to privacy. Adding to the protection
for older people provided by the Human Rights Act, the Government pro-
poses that the age legislation will provide protection from harassment at work
if the individual can show that their dignity has been violated or that they
have been subject to an intimidating, hostile, degrading, humiliating or offen-
sive environment. Employers need guidance on how to handle such incidents.

As we saw in Chapter 1, inadequate provision was made by government to
assist public bodies implement good practice on human rights and the Joint
Committee on Human Rights in Parliament concluded in March 2003 that
the case for a Human Rights Commission in some form is ‘compelling’. Its
preferred option is, as IPPR recommended in its evidence to the committee,
that this provision be part of the single equality body.41

Conclusion

In this chapter we have looked at the legislative mechanism that we could use
to address age discrimination and promote age equality in order to achieve
greater choice, autonomy, dignity and equal participation. We explained the
severe limitations of the old fashioned legislative model proposed in the EU
Directive, demonstrating that some existing UK equality legislation has
already superseded that approach because it was ineffective.

Our alternative, regulatory framework would address discrimination in goods
and services; build on the innovative provisions Labour has introduced on
other equality issues (namely a requirement on employers and service
providers to be proactive in promoting equality); work towards consistency in
provisions across the six equality strands; establish machinery for effective
promotion and enforcement; and include provision for promoting broader
human rights standards affecting older people.

Arguing that the Government should go beyond the requirements of the EU
Directive, we noted that the age legislation could then not, as the
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Government proposes, be introduced through regulations under the European
Communities Act but would require primary legislation, allowing a full parlia-
mentary debate.

In Chapter 4 we consider the precise form that the legislation might take,
responding in part to the proposals that the Government has put forward in
its recent consultation paper, Equality and Diversity: Age Matters (DTI
2003).
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4. Programme for reform

Having set out the optimal framework for age equality legislation, we look
here at the options the Government is considering in relation to employment
and vocational training, and set out some alternative proposals. We examine
the circumstances in which the Government proposes that less favourable
treatment on grounds of age might continue to be allowed, and the particular
case of mandatory retirement, before setting out the form which a positive
duty to promote equality in employment might take in the public and private
sectors. We then explore options for extending the legislation to cover dis-
crimination in goods and services and the role that the single equality body
could play in promoting good practice in that sector.

The barriers to increasing the employment of older people extend beyond
those within the control of employers, not least to the health, skills, mobility
and expectations of potential employees, whose situations differ. Some want
to continue working up to and beyond 65 in the same job with the same
employer; some to continue in work but with a different job or employer.
Some seek to return to work; while others may not expect, want or feel able
to do so (Grattan 2003). Legislation on employment and on services needs to
meet those differing circumstances.

The Government’s proposals

In broad terms, the Government’s proposals necessarily comply with the
requirements of the EU Employment Directive. Most of our analysis in earlier
chapters has focused on the Government’s reluctance to go beyond what the
Directive requires: to cover discrimination in goods and services and incorpo-
rate a positive duty on employers to promote equality. However, there are
some issues within the proposals as they stand that need to be considered.

The law will put new obligations to avoid age discrimination on employers,
providers of vocational training (including higher and further education insti-
tutions and private training providers), trade unions and professional bodies
(in relation to their members as well as employees). It will provide protection
to people who are working, those applying for jobs, and those applying for or
undertaking employment related training. People who are members of, or
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who apply to join, trade unions or professional bodies will also be protected.
The legislation, surprisingly, does not cover those applying for, or doing,
unpaid work.

With certain exceptions – and these are key – the legislation will make it
unlawful to discriminate in decisions relating to employment and vocational
training: in recruitment, access to training and promotion, and decisions on
retirement and redundancy. Harassment of employees on grounds of age, and
victimisation of those who have made complaints, will also be unlawful.

This protection for older (and indeed younger) employees is unprecedented in
the UK and very welcome. But the impact of the law could be limited if the
proposed exemptions are adopted.

How will age discrimination be defined?

The extent to which older people are protected by the legislation will depend
on the way in which discrimination is defined, and the exceptions which are
permitted. The Government proposes, first, to make direct discrimination
unlawful. According to the consultation document, ‘direct discrimination
occurs when a decision is made on the basis of a person’s actual or perceived
age.’ This approach is preferable to that in the EU Employment Directive
which defines direct discrimination as occurring ‘where one person is treated
less favourably than another is or has been or would be treated in a compara-
ble situation on [grounds of age]’.42 That definition is problematic because it
depends on finding a comparator of a different age who has been treated
more favourably. Since age is a process rather than a fixed quality, it would
not have been clear whom a relevant comparator would have been.43 We
argued in our response to the first consultation paper on age (DTI 2002) that
this comparative approach should not be adopted and it appears that the
Government has accepted this point. This follows the trend set in relation to
pregnancy44 and disability45 discrimination.

Our proposals would, however, have provided that it is discriminatory to sub-
ject a person to a detriment because of his or her age. Instead of outlawing
all decisions made on the basis of age, our proposed definition is confined to
detrimental treatment on grounds of age. This means that positive action does
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not necessarily breach the principle. We also propose that the definition
should include all situations in which a detriment is imposed because of the
individual’s age, in the sense that ‘but for’ her age, the detriment would not
have been imposed. This would avoid the problems which have arisen in the
US where courts have tended to hold that unless age was an express reason
for the dismissal, no age discrimination occurred. For example, it was held
that terminating an older worker’s employment shortly before retirement to
prevent his accruing his full pension was not a dismissal on the grounds of
age, but in order to save costs.46 Yet it was clear that, but for his age, the
detriment would not have been imposed.

The Employment Directive specifically exempts payments made by state
schemes, including social security;47 and permits age criteria in occupational
pension schemes, provided this does not result in sex discrimination.48 So
the state pension age will not be not affected.

The new law will also make indirect discrimination unlawful: that is, a pol-
icy or practice that applies to everyone but which puts people of a particular
age at a particular disadvantage compared with other people. Indirect dis-
crimination is often inadvertent, but can be justified by a legitimate aim pro-
vided the means are appropriate and necessary, whether or not this effect is
intentional.

The principle of indirect discrimination performs an important complemen-
tary function to direct discrimination, capturing instances of apparently equal
treatment which impact more heavily on people of a particular age. For exam-
ple, a stress on formal qualifications might exclude a disproportionately large
number of older people, since they tend to have fewer such qualifications.
Such a set of criteria or practices would be indirectly discriminatory, unless it
can be shown that formal qualifications are necessary for the position.

Despite its potential, indirect discrimination in other areas has proved diffi-
cult to operate, largely because of the complexity involved in measuring and
assessing differential impact. Much litigation has been generated simply in
respect of the comparison, since the data can vary substantially depending
on which groups are chosen. In relation to age, for instance, should the com-
parison be between two age groups in the population as a whole or in the
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relevant workforce? Or should it be between two age groups all of whom
are qualified for the job? Once this has been settled, it is still necessary to
decide whether a small difference in impact is sufficient.49

Some attempt has been made to resolve these issues in the Employment
Directive, which defines indirect discrimination as having occurred where ‘an
apparently neutral provision, criterion or practice would put persons having
...a particular age...at a particular disadvantage compared with other persons’.
It is notable that the Directive simply refers to the need to compare persons of
‘a particular age’ with ‘other persons’.50 This seems to indicate that a compari-
son between persons of a particular group with any other person should suf-
fice, and a particular disadvantage can be established if any detriment is
proven. This avoids much unnecessary litigation on the threshold question.

The Government says it proposes to adopt the same approach to indirect dis-
crimination as used in sexual orientation, religion and gender legislation. The
published regulations on sexual orientation and religion and belief, however,
contain a definition of indirect discrimination which requires not only that
the policy or practice exists but that ‘an individual can show that he/she has
suffered that disadvantage’. This follows the approach in the Sex
Discrimination and Race Relations Acts, which require proof that the individ-
ual has suffered that disadvantage. But the extra requirement of individual
disadvantage is not expressly mentioned in the Directive.

Defending direct discrimination 

It is unusual for direct discrimination to be justifiable. Direct discrimination
on grounds of sex, race, religion or sexual orientation cannot be explained
away, except under the very limited exceptions for genuine occupational qual-
ifications. Direct discrimination on grounds of disability can be justified, but
this is mitigated by a duty to make reasonable adjustment for the disabled
person. Unusually, however, the Employment Directive permits differences of
treatment on grounds of age, which would otherwise be direct discrimination,
if three conditions apply:

� they are objectively and reasonably justified (that is, with supporting evi-
dence); by
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� a legitimate aim, including legitimate employment policy, labour market
and vocational training objectives; and

� if the means of achieving that aim are appropriate and necessary.51

The Directive does not specify what would count as ‘legitimate aims’ but
gives three examples. The first allows special provision to be made for partic-
ular age groups to promote their integration into the labour market.
Examples would include the New Deal; or positive action taken by an
employer to encourage age groups that are under-represented to apply for
jobs, or be given training for promotion.

The second example would allow minimum ages, experience or seniority to
be criteria for access to employment (or advantages linked to employment);
while the third would allow a maximum age for recruitment if it is based on
the training requirements of the employer, or the need for a reasonable period
of employment before retirement.

In each case, the ‘legitimate aim’ and the ‘appropriate and necessary means’
tests would still need to be met. As the second and third of the EU’s exam-
ples could allow age to be used to restrict access to employment and training,
the way in which the legitimate aims are defined in law, and the appropriate
and necessary tests are applied, will be crucial.

The Government proposes that legislation should set out specific aims which
will be capable of justifying direct discrimination on grounds of age if
employers and others can show that the practices are appropriate and neces-
sary. It has proposed the following aims:

� Health, welfare and safety (for example for the protection of younger
workers).

� The training requirements of the post, giving the example of air traffic
controllers who have to undergo 18 months at college followed by on
the job training.

� The need for a reasonable period of employment before retirement
(where, for instance, the cost of training would not be repaid by a suffi-
cient period of work).
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� Encouraging and rewarding loyalty.

� Facilitation of employment planning – for which its example is a busi-
ness with a number of people approaching retirement age at the same
time.

These aims, however, seem to go beyond both the express terms of the
Directive, and the underlying purpose of its proposed exceptions. A decision
based on age should not be lightly held to be permissible since the result is
to justify denying an individual a job, or training, or to require them to retire.
Two of the Government’s proposed aims are particularly at odds with the
objectives of the Directive: it is difficult to see why age should be the basis of
a scheme to encourage and reward loyalty, rather than, for instance, years
worked for the employer. Even more problematic is the proposal to permit
age to be used to facilitate employment planning: this would reinstate the
stereotypical approach to age that the legislation aims to prevent, simply for
the convenience of employers. The latter has been included to justify manda-
tory retirement, which we reject below. There is nothing in the Directive
which makes these aims legitimate: the Directive refers only to a maximum
age for recruitment if it is based on the training requirements of the employer,
or the need for a reasonable period of employment before retirement.

Given the potential breadth of age-based justifications, it is essential that
there is not only a legitimate aim but that the means are necessary, that is, a
proportionality test. Recent US Supreme Court jurisprudence supports this
view. US legislation permits age discrimination ‘where age is a bona fide
occupational qualification reasonably necessary to the normal operation of
the particular business.’ In a 1985 case,52 flight engineers challenged their
employers’ policy of compulsory retirement at age 60. The airline company
argued that the requirement was ‘reasonably necessary’ to the safe operation
of the airline because the physiological and psychological capabilities of per-
sons over age 60 could suddenly undergo a precipitous decline which could
not be detected in time by medical science. Conflicting expert evidence on
this question was presented by the flight engineers.

The Supreme Court rejected the airline’s case. It emphasised that the standard
of justification was a high one. Age could only be a legitimate proxy for
safety-related job qualifications if it was impossible or highly impractical to
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deal with older employees on an individual basis. The standard was one of
reasonable necessity, not reasonableness. Therefore the employer must estab-
lish more than a rational basis in fact for believing that identification of
unqualified persons cannot occur on an individual basis. Even in cases involv-
ing public safety, the Act did not permit the court to give complete deference
to the employer's decision.

Some of the age limits that are used by employers reflect conditions imposed on
them by legislation. For instance, road hauliers operate a lower age limit for their
drivers because of the age limit on obtaining an HGV licence. The Government
will exempt these employers from the age legislation. Similarly, if the employer
could not obtain insurance for the worker because of their age, the regulations
would permit discrimination on those grounds. However, this begs the question
whether refusal of insurance on age grounds is always justified, an issue to which
we return when we consider discrimination in goods and services below.

Finally, employers will in very limited circumstances be able to claim that age
per se is a genuine characteristic required by the job, for instance to act a par-
ticular part on stage and if challenged would have to demonstrate to an
Employment Tribunal that the characteristic was genuinely needed.

Defending indirect discrimination

Employers will similarly be able to argue that indirect discrimination is justi-
fied, but in this case the Employment Directive does not require the law to
specify the aims that the employers can use in their defence. They will, how-
ever, as with a defence to direct discrimination, have to show that the dis-
parate impact is ‘objectively justified by a legitimate aim and the means of
achieving that aim are appropriate and necessary’.

Fears have been expressed that indirect discrimination could have absurd
effects, since almost any criterion or practice can be potentially indirectly dis-
criminatory. Can older people challenge a literacy requirement for a job on
the grounds that older people are significantly more likely to than younger
people to be illiterate? 

The key, however, is job-relatedness. Indirect discrimination does not out-
law criteria which are job related. If a practice or condition can be shown
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genuinely to be necessary for the job then it passes muster. There are in fact
advantages to both business and the State to show that the criterion is nec-
essary for the business or to further public policy aims. The threat of an
indirect discrimination claim should have the positive effect of requiring
employers to revisit their criteria for selection or promotion to be sure that
they do produce the best person for the job. A requirement of formal quali-
fications might exclude those with relevant experience and thereby preclude
the employer finding the best person. For example, a degree in media stud-
ies might not be a necessary requirement for a job as a journalist.

Age limits for recruitment, selection and promotion

There are three specific exceptions to the direct discrimination provisions that
the Government considers in the consultation paper: age limits for recruit-
ment, selection and promotion; pay and non pay benefits based on seniority;
and mandatory retirement.

Specifying (or implying) an upper age limit for recruitment to a job, or for
promotion, will be unlawful direct discrimination, unless the employer can
objectively justify so doing. The Directive allows, as we have seen, an age
limit if justified by the training requirements of the post or need for a reason-
able period before retirement. The Irish Employment Equality Act contains a
specific exception along these lines.

The Government proposes, as we have seen, a wider list of legitimate aims that
would, for instance, continue to allow ‘Graduate recruitment schemes’ where
employers can demonstrate that it helps them to plan their staff intake. While
we do not accept employment planning as a legitimate aim, a graduate recruit-
ment scheme is not itself objectionable if a graduate is genuinely needed for the
requirements of the job, and it is clear that a graduate can be of any age.

It is crucial, moreover, that age is not permitted to be a proxy for skills or
competence. It should therefore not be justifiable to require a worker to be
over a given age before they are given access to employment (subject of
course to an exception for schoolage children) without the precise justifica-
tion for the age requirement being spelt out. Experience could well be an
appropriate criterion, provided it is proportionate and genuinely job related.
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But seniority alone, without proof that it brings with it the necessary experi-
ence, is again no more than a proxy for age. It should be noted that seniority
as a criterion can in any case be indirectly discriminatory on other grounds,
such as sex or race.

The exception permitting a maximum age for recruitment to be set can be jus-
tified by extreme examples (an employer refusing to employ someone a few
months short of retirement age for a post that required training, for example)
but we must guard against an extreme example being used to open the door
to widespread rejection of older people on these grounds. We have seen that
assumptions about the lack of capacity for training of older workers are mis-
guided and prejudicial. Moreover, as changes in retirement provisions will
mean people working longer, assumptions that the individual will not work
long enough to provide a return on the training investment will need to be
reconsidered and justified in each instance.

We are concerned that a refusal to train an employee on grounds of cost
could effectively prevent the employee doing their job. Moreover, as changes
in retirement provisions will mean people having the option of working
longer, assumptions that the individual will not work long enough to provide
a return on the training investment should prove out-dated. An employer that
wanted to refuse training on age grounds should have to show that the
refusal is proportional to the cost of the training. It would be more difficult to
justify refusal of training that did not involve a significant investment, than
training that is very expensive. An employer could also stipulate that the indi-
vidual be contracted to work for the firm for a specified period after comple-
tion of the training.

Benefits linked to seniority

Age-related pay would infringe the aims of anti-discrimination legislation, but
should well established systems linking pay (or for instance extra annual
leave) to seniority or experience be permitted? Under the indirect discrimina-
tion provisions, these could well amount to indirect discrimination and would
therefore need to be justified as necessary and appropriate, if they were to be
allowed to continue. Sex discrimination cases have already found that senior-
ity alone is not sufficient, but must be linked to experience.
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The Irish Employment Equality Act prescribes a three-year period for phasing
out age-related pay. At the same time, the Act states that it is not age discrimi-
nation to provide different rates of remuneration or different terms of employ-
ment based on seniority or length of service in a particular post or
employment.

The Government found support among employers and employees for allow-
ing pay and non pay benefits to be associated with length of service or expe-
rience. They are justified as a means of rewarding loyalty, to provide an
incentive to stay. However, as the consultation paper says, ‘employers feel that
this has nothing to do with age’ as all employees will be eligible if they
remain in service. But this demonstrates that an employer who rewards loy-
alty based on length of service is not making the reward on grounds of age.
An 18 year old with ten years’ service could qualify at 28 while a 48 year old
employed at 45 might not qualify. There is no direct age discrimination and
so no need for an exemption arises. Length of service criteria may of course
be indirectly discriminatory in that it is possible that substantially more older
people than younger people have sufficient service. But if this is the case then
the employer has a right to justify the differential impact in the usual way.

Clear guidance is needed for both the courts and employers on how the leg-
islation should be interpreted. If the legislation is introduced under regula-
tions, no Code of Practice can be issued to provide this guidance, as it has
been under race, gender and disability provisions. We therefore suggest that
the regulations make it explicit that pay structures based on age must be
phased out, while the use of seniority is only legitimate if it can be shown to
be necessary not to reflect age but a job related criteria such as level of expe-
rience (thus offering higher pay and benefits to those in posts requiring more
skills or experience is acceptable, but on the basis of age would not be).
Similarly, it should be stated clearly that age is not a proxy for skills or com-
petencies and therefore cannot be a reason for refusal to promote a particu-
lar individual.

Mandatory retirement 

The issue which has attracted most controversy, among employers and trades
unions is the fate of mandatory retirement ages. A recent survey of private
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and public sector organisations found four out of five retained a set age at
which employees are required to retire.53 Yet 31 per cent of employees over
50 say they would like to work beyond 60 and two thirds of employees say
retirement should not be compulsory.54

UK law has no statutory age for retirement, only for eligibility for a state pen-
sion. It is employers that can currently choose to impose retirement because
those over the organisation’s ‘normal retirement age’, or 65, cannot currently
claim unfair dismissal if forced to retire. Employers normally specify age 60
or 65, but some staff like police officers and pilots are required to retire – and
may claim an occupational pension – earlier. By contrast, judges can stay in
office until 70. A requirement to retire at a particular age is direct age dis-
crimination and will be unlawful under the Directive unless it can be objec-
tively justified by reference to the specific aims set out in the legislation, and
is shown to be appropriate and necessary.

Some companies, such as Marks and Spencer, have already moved ahead and
withdrawn mandatory retirement ages. Their experience has been positive,
with some employees choosing to remain beyond state pension age and the
company benefiting from their experience and corporate memory.55

The Government wants ‘to send a positive signal that employees must be
allowed to pursue options for continuing to work beyond the traditional age for
retirement’ (DTI 2003a). It has put two options on the table: that mandatory
retirement be abolished entirely, or that a default age of 70 (or above) is set
when employers could require their staff to go. In either case, employers would
‘exceptionally’ be able to justify earlier retirement ages: if they could demon-
strate a legitimate aim and that requiring retirement was necessary to achieve it.

The state pension age will not be raised beyond 65 (the current age for men
and being phased in for women). Thus it will rightly be a matter of choice
for individuals whether they choose to go on working beyond that age, not
compulsion.

Proposing a new mandatory retirement age of 70 may inadvertently have fos-
tered the perception, evident in the press coverage of the consultation propos-
als55 that it is the state pension age that will be raised and thus that
employees would be required to stay until 70.
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While some companies, like the Nationwide Building Society, have them-
selves chosen 70 as their age for mandatory retirement, the proposal may
not prove entirely popular. The Chartered Institute for Personnel
Development rejected it immediately, arguing that retaining any mandatory
retirement age would ‘undermine commitment to eradicate ageism’.57 The
ICM poll for ippr found only three per cent of the public favoured this
option. Forty-nine per cent thought employees should ‘be able to work for as
long as they want to’ and 30 per cent ‘as long as employers think they are
competent to do so’. Sixteen per cent thought there should be retirement at
65.

The case for complete abolition is that a blanket requirement that an older
person leave their job, without any assessment of their capacity to do that
job, is arbitrary and discriminatory. It would send, as the consultation paper
says, a ‘stronger signal’ than retaining a default age of 70. For many older
people being forced to leave work is, in practice, distressing. Overnight their
daily life and income change and the consequences can be detrimental to self
esteem and to health. Moreover, it is not only the individual who loses out. A
blanket retirement policy at any age means that the employer loses people
with skills and experience that are still needed, alongside those whose contri-
bution is less valued.

In those circumstances the case for retaining mandatory retirement at 70
would have to be strong to be acceptable. The Government cites the argu-
ment of business, particularly that of small businesses, that retirement age is a
tool which enables them to manage their workforce ‘sensitively and with the
minimum of bureaucratic burdens’. In essence, it enables them to predict
when older people will leave and thus when vacancies will occur; but more
significantly avoids the need for appraisal systems to assess whether the indi-
vidual is still performing to capacity. It is argued, further, that such systems
can be degrading for the older person whose capacity has declined and is
forced by this process to face up to that, rather than retire with dignity.
Moreover, there would be cost implications for employers who had to man-
age an ageing workforce.

We find this argument, while having substance in current employment prac-
tices, ultimately unconvincing. It cannot be justified to take a job away from
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every employee in order to protect a few from recognition of their declining
capacity. Most employees in that position will retire before required to do so,
and are certainly likely to do so before reaching 70. Moreover, appraisal sys-
tems are now an increasingly standard part of employment practice and have
broader merit as a way of avoiding unfair treatment on other grounds. The
argument on the cost of managing an ageing workforce is inadequate as
encouraging older people to stay in work is indeed one of the principal objec-
tives of the legislation – current retirement ages, coupled with current levels of
saving and life expectancy, are not tenable in the long term.

The Government’s proposals reflect its rejection of most arguments that are
used to defend mandatory retirement, such as that mandatory retirement pro-
tects job opportunities for older workers. As one business participant in our
seminar series put it:

Ultimately few managers like making choices, like disciplining and dis-
missing the staff that work for them. So it is easier to wait for the
retirement age; but if there is no end in sight then they will do it...and
it means that employers will be loath to take on older workers
because if they do, they then face the risk of litigation down the track.

As another participant replied, however:

Should bad managers be defended, who are so incompetent at per-
formance management that they run all the risk of productivity and
output loss for anything up to the last 10 years of someone’s
employment because they cannot coherently manage that person
and give them the additional training they need?58

A further argument against abolition is based on intergenerational equality
and thus fairness to the young. Mandatory retirement ages are said to open
up opportunities for younger workers, both in hiring and in promotion. As
well as allowing older workers to hog all the jobs, it is argued, abolition
would redirect the company’s income to older workers. To compensate for the
obligation to pay older workers higher than their level of productivity, the
next generation’s pay rates will be depressed (Issacharoff and Harris 1997).59

But it is not necessarily true, as we saw when we examined the ‘fair innings’
argument, that retirement of older workers opens up opportunities for
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younger people. Business needs change: often jobs of older workers are
frozen and not re-filled; or there is room for the creation of more jobs overall.
To base a policy of retirement on a model which assumes a fixed and
unchanging job structure would be misguided.

Finally, there is the argument, articulated at the same seminar, that:

there are some people who hang on in power far longer that they
should do, in ways that bring no credit on themselves and is damag-
ing to the organisation.

The answer in some such posts, for instance Dean of an academic faculty, can
be to rotate the responsibility for key decisions among senior colleagues (as an
office holder for a fixed period of years), not to have an automatic policy of get-
ting rid of all incumbents regardless of their individual merits. Alternatively, a
post could be for a fixed term, regardless of age. However, there may be posts –
in academia or the judiciary for instance – where the low physical demands of
the job would enable employees to remain into their eighties and beyond, creat-
ing, where there is no expansion in the number of jobs, an imbalance in the age
structure of the profession. Here the case for retaining a retirement age might
be objectively justified by the need to bring in a new generation of employees
with differing education and experiences from their older colleagues.

Mandatory retirement age has been abolished in the USA, Australia and New
Zealand, in some cases by raising it incrementally first (Friedman 2003). The
US experience is not, however, entirely comparable with the UK as employers
can offer financial incentives to employees to retire, and there is a high level
of occupational pensions for those who have worked 30 years, with low
accrual rates thereafter.

Other EU member states are, like the UK, currently considering what
approach to take. Many continue to consider 65 as the default age, beyond
which mandatory retirement would be lawful.

JUSTIFYING RETAINING MANDATORY RETIREMENT

Under what conditions then should an employer be able to justify retaining
mandatory retirement? The employer would, as we have seen, be required to
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demonstrate not just that the retirement age was a rational means of achiev-
ing employment policies but that the aims were legitimate and the means
appropriate and necessary. If the standard is too lenient, protection against
age discrimination could be wholly undermined. This is demonstrated by a
Canadian case,60 where a University’s mandatory retirement policy was chal-
lenged on the grounds of age discrimination. The Supreme Court held that
the University simply had to show that retirement age was a rational means
to achieve its objectives, namely academic excellence. Staff renewal was a
rational means to achieve academic excellence, because it was likely to
achieve an infusion of new people and new ideas. However, the Court did
not require the University to prove that there were no alternative non age-
based methods of fostering the prospects of younger workers. The assumption
that mandatory retirement is necessary to infuse the institution with new
ideas can simply replicate assumptions about older people having declining
capacity, whose services can easily be dispensed with. It is therefore particu-
larly important that the legislation requires mandatory retirement (including
the default age of 70, if it is adopted) to be justified as appropriate and neces-
sary, as required by the Directive.

Of the proposed ‘legitimate aims’ that the Government has put forward, there
are three that could apply to retirement: health, welfare and safety; the facili-
tation of employment planning; and the training requirements of the post in
question. We have suggested that employment planning is insufficient justifi-
cation for forcing an individual to leave their job. Health and safety condi-
tions could do so, but only if, in the circumstances, it is not feasible to test
each person individually, as age is not – as we have seen – a good indicator
of risk or ability. It should also be clear that an employer could not justify
retaining mandatory retirement throughout the enterprise. The same argu-
ments could not apply to everyone from the door staff to the managing direc-
tor. Rather, the case would need to be made only for those posts to which the
objective justification genuinely applied. The third possible aim, training
requirements, is circular in the context of retirement, since it is only if there is
a mandatory retirement age that the person can not stay long enough in the
job to repay the investment. In any event, in times of great labour mobility,
there is a risk attached to any investment in training that the employee will
move to another job before the investment in training has paid off. This is a
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problem which needs to be dealt with by a broader training policy, rather
than by permitting mandatory retirement ages.

FLEXIBLE RETIREMENT

In practice many older people would choose not to stay in full-time employ-
ment but to scale down their time commitment to part-time work, were that
option available. This would enable many more people to remain in work,
and be compatible both with a desire for greater leisure, caring responsibili-
ties, or declining health. The limited, anti-discrimination provisions that the
Government proposes would not require employers to offer these flexible
working options. But a positive duty to promote age equality would lead
employers to investigate such options as a way of increasing applications
from older people and encouraging existing employees to stay. It would also
motivate government to act on the obstacles to flexible retirement in pension
rules, under consideration in the pensions Green Paper.

Unfair dismissal and redundancy compensation

An employee currently cannot claim compensation for unfair dismissal –
whether on age or other grounds – if she or he has attained the ‘normal retir-
ing age’ in the organisation, whether that is above or below the age of 65. If
there is no normal retirement age in the firm, protection ceases at 65.61 There
is also no right to a redundancy payment if the employee has attained the age
of 65, or the normal retiring age if that is lower.62 So if there is a normal
retiring age of 60, but the employee is kept on and is then made redundant,
or unfairly dismissed, there is no remedy.

The Government proposes that employees should be able to claim unfair dis-
missal on grounds of retirement up to the age of 70 (unless an employer
has objectively justified a lower retirement age). Beyond 70, however, it pro-
poses no protection from unfair dismissal on those grounds (although one
assumes that, should no default age be set unfair dismissal protection would
similarly extend to any age). The employee could claim unfair dismissal on
other grounds, for instance a false claim of misconduct, until any age. A claim
of unfair dismissal could also be made if the procedure for dismissal on the
grounds of retirement was not fair.
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On redundancy, the Government argues it would not be appropriate to
remove the upper age limit all together, as it could act as a disincentive to
keeping employees on beyond retirement age. Rather, it should be the normal
retirement age for the job (which would have had to be justified, if under 70),
or 70 – because being made redundant would not remove any legitimate
expectation of employment beyond those dates. However, if – as we recom-
mend – there is no default retirement age, the Government agrees that entitle-
ment to redundancy payments would equally continue indefinitely. It is
difficult to see why this should act as any more of a disincentive to keeping a
worker on over 65 than it does to retaining a younger worker (especially
since the Government does not propose to increase the maximum entitlement
to redundancy payments of 20 years’ service).

We support the thrust of these proposals. If an employee remains in employ-
ment, there is no good reason why he or she should not be protected in the
same way as a younger person. It has been argued that it is fair to dismiss a
worker over retirement age in order to make way for a younger worker. We
have already shown that it is disproportionate to attempt to advance this aim
by removing protection. It has also been argued that the entitlement to a pen-
sion justifies removing entitlement to redundancy payments or compensation
for unfair dismissal. Again, this is not a good reason. In any event, state
retirement pensions are not linked to actual retirement.

On redundancy pay, the Government proposes to remove the weighting in
favour of those over 40 in calculating redundancy payments. Currently,
employees receive 1.5 weeks pay for every year worked over 40, compared
to one week’s pay for every year worked between 22 and 40, and half a
week’s pay per year of service up to the age of 21. The proposal is to specify
one week’s pay per year of service regardless of age – in other words, to
equalise by levelling down. While it is certainly necessary to remove the age
criteria, this levelling down option is probably illegitimate in EU law, which
does not permit the removal of existing benefits. Given that there is almost
always a longer span of work over 40 than under 21, the proposal to
equalise at one week’s pay will disadvantage many workers. Compensation
for redundancy is already low enough: it is difficult to justify reducing the
overall award which an employee with long service can obtain on being
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made redundant. The same argument applies to the Government’s proposals
for the basic award for unfair dismissal. Our proposal is therefore that
employees eligible for redundancy compensation or a basic award for unfair
dismissal should receive one and a half week’s pay for each year worked
regardless of age.

A duty to promote equality

Inequality, as we have seen, has broader causes than discrimination. We thus
argued in Chapter 3 that the age legislation should go beyond providing a
remedy for individual acts of discrimination, to require employers and govern-
ment to identify structural barriers to inequality, and address them: setting
out in some detail the benefits of introducing a positive duty to promote age
equality.

A duty to promote age equality in employment would bridge the gap
between the two traditional approaches to tackling inequality at work: the
legal strategy, via discrimination legislation; and social policy, through tar-
geted initiatives such as the New Deal, or encouragement of flexible working.
The duty uses the force of legislation to encourage appropriate policy initia-
tives. It would, moreover, provide employers with protection from litigation in
two ways: by ensuring that they address practices and omissions which, if left
unchallenged, could lead to claims of indirect discrimination; and by provid-
ing a defence to an indirect discrimination claim should it reach an employ-
ment tribunal.

What in practical terms might employers and government be expected to do
if they were subject to such a duty, beyond what would be done to avoid dis-
crimination under the proposed provisions? We explained in Chapter 3 the
nature of existing duties to promote equality in UK legislation, but argued
that a positive duty on age could not be identical to that, for instance, on
race. An under-represented ‘group’ cannot be identified in the same way; nor
would equal representation of each age group be an appropriate goal. Older
workers, unlike women and ethnic minorities, are not segregated into particu-
lar job categories, and differences in pay are not necessarily a result of invidi-
ous age discrimination. They can be due to legitimate factors such as training,
effort, skill and responsibility. There can therefore be no requirement that the
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age structure in any particular firm reflects the precise age structure in the
population as a whole.

The question is what form the positive duty should take. Should it be a gen-
eral duty without specific requirements, or set out particular steps that the
employer should be required to take? And how can we ensure that, unlike the
existing duties, the law encourages employers to focus on outcomes, not on
process? Moreover, as there is an existing duty to promote race equality and
a government commitment to extend it in some form to gender and disability,
is it appropriate to have a specific duty on age, or (as we suggest) would an
‘Equality Duty’ covering all grounds of discrimination be more consistent
with our desire to harmonise the equality legislation and make it more user-
friendly for employer and employee alike?

We do not have to look too far for the answers to these questions. The word-
ing of the existing Code of Practice on Age Diversity in Employment provides
an excellent basis for a positive duty, which in the words of the Code, is seen
as ‘part of a wider personnel and equal opportunities strategy to create a flex-
ible and motivated workforce.’ The Code asks employers to review require-
ments related to age to ensure that they are necessary for the job, to change
training expectations so that older people are fully included, reconsider upper
age limits on recruitment and training and consult members of the workforce
in devising new arrangements. Much of this will be necessary for employers
simply to ensure that they comply with the age discrimination provisions and
avoid legal challenge. But the Code goes further in urging employers to
change the workplace culture so that age and capacity are not automatically
linked and all age groups are treated with equal respect and given equal
opportunities.

In many respects, the Code is an excellent example of ‘mainstreaming’ equal-
ity into employment practices, encouraging employers to avoid using age lim-
its in job adverts, to think strategically about where advertisements are
placed, to use a mixed age interviewing panel and ensure interviewers are
trained to avoid prejudices and stereotypes. It states that age should not be a
barrier to training; and different learning styles and needs are addressed. In
relation to redundancy, it is stressed that flexible options such as part-time
working should be considered.
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Such positive measures could be used to deter or defend indirect discrimi-
nation claims. For example, the peak age for caring is between 45 and 64,
nearly a quarter of adults in that age group having such responsibilities.
An employer’s failure to provide flexible working arrangements for carers
could therefore be challenged as indirect age discrimination. However,
introducing more flexible arrangements would assist in a defence to such a
claim. As one employment expert put it at the final seminar in the ippr
series:

Many policies and practices are going to have an adverse impact by
definition on one age group or another. It’s almost inevitable. And
for the employer to say we looked at this and we saw that this
would discriminate, for example against young people, but we felt in
the context that it was appropriate as part of our equality scheme to
do this, I think would be very convincing.63

But positive measures should not only be geared to deflecting discrimination
claims. Organisations like Employers Forum on Age and the Third Age
Employment Network, and the Government’s own Age Positive Website, give
many examples of good practice on age diversity that go beyond those neces-
sary simply to avoid discrimination. A priority would be the introduction of
flexible working patterns, to allow employees to alter the balance of their
working and personal lives, and responsibilities as carers, in preparation for
later full retirement.

In relation to recruitment, the employer could use employment agencies
which themselves champion age diversity, brand the company using symbols
and language that are ‘age friendly’, and target some recruitment material
specifically at over 45s, if under-represented in the workforce, having first
established the age profile of the organisation and set up systems to monitor
how it changes. The Government proposes to provide for positive action
which prevents or compensates for disadvantage linked to age. If an age
group is under-represented in a work-force, the employer may encourage
applications by advertising vacancies in publications aimed at that age group.
The employer cannot, however, discriminate on grounds of age at interview
or selection.

78 Age Equality Comes of Age  



What form should the positive duty take to ensure that employers take these
steps? Hepple suggests what would be appropriate, in relation to employ-
ment, would be a duty to take reasonable steps to ensure that the provisions
of the existing Code of Practice are being observed (Hepple 2003). That
could be a general duty without a requirement to undertake any specific
tasks. Alternatively, as with race and the Northern Ireland model, there could
be a requirement to produce an Equality Scheme setting out the current posi-
tion in relation to age and the steps that will be taken to promote the Code
or, more loosely, to promote age equality, in a given time scale. Crucially, to
ensure a focus on outcomes, the duty should require not only that the
employer report annually on what has been done to promote age equality,
but on what has been achieved.

In contrast to the Northern Ireland model, which requires organisations to
promote equality of opportunity ‘between persons of different ages’, the
requirement should be to promote equal opportunities for ‘persons generally
without regard to their age’ (for which no comparators are needed).

Government, meanwhile – were it to have a duty to promote age equality
only in relation to employment – would need to do no more than other
employers. We shall suggest below, however, that the duty should apply also
to provision of services, in which case government would, for instance, have
an incentive to review the provision of careers guidance for all ages (currently
seen as a priority only for the young); or the current cut-off age of 65 for
Disability Living Allowance which includes a mobility component. If that age
bar remains people who become disabled after that age and want to work
will be disadvantaged compared to those who became disabled before 65.
The Government is not required to remove this age discrimination by the EU
Directive but could do so as one means to implement a duty to promote
equality.

For the public sector, compliance with the duty would, as outlined in the
previous chapter, be monitored by the existing audit and inspection bodies
(such as the Audit Commission) as part of their mainstream work and, as a
last resort, be enforced through a compliance notice by the new equality
commission.
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Equality duty in private sector employment

Some 82.5 per cent of all employment is in the private sector.64 It is there-
fore particularly important that this sector go beyond the avoidance of age
discrimination to open up job opportunities for older people. Many larger
companies have already taken steps to do so, as the ‘age champions’ on the
Government’s Age Positive website demonstrate. Nationwide, for instance,
already set diversity targets that include age, and include delivery within the
performance management of its personnel and development staff.65 Yet the
Government is particularly concerned to avoid further regulatory burden on
the private sector; and, unlike the public sector, there is no existing inspection
framework to monitor compliance with an equality duty. Moreover, most
firms are small, some employing fewer than ten people, and even medium
sized enterprises would not have the capacity to carry out some of the specific
duties associated with the public duty such as consultation and impact assess-
ments. It is important that any arrangements proposed are proportional to
the capacity of the sector, while ensuring that it secures the benefit of the duty
in avoiding litigation.

In the private sector, employers would undoubtedly be well served by examin-
ing their employment practices to address discrimination before facing indi-
vidual complaints. This is no more than the good practice many employers,
like the members of the Employers Forum on Age,66 already adopt. Firms
which have scrutinised their practices for criteria that are age discriminatory,
and removed them, should reduce their risk of litigation (as well as ensuring
that they employ the best person for the job). Private employers in Northern
Ireland are already familiar with this approach in relation to fair representa-
tion of Catholics and Protestants in their workforce, and many acknowledge
that the outcomes have been positive.

The concern from employers is how exacting the requirements of the duty
would be, how bureaucratic to administer and how rigorously enforced. It
was suggested to us by business representatives, moreover, that such proactive
action might simply awaken employees to the existence of discriminatory
practices and lead to more, not less, litigation. Business will only be sympa-
thetic to the positive duty approach if it is confident that it would indeed
reduce the possibility of individual cases being taken against them, lead to
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broader business benefits, and that the monitoring and enforcement mecha-
nism would be light touch.

In Equality: a new framework, Hepple et al suggested that private sector
firms should have a specific duty to conduct workforce reviews and, if bar-
riers to equality were identified, to devise and implement an employment
equity plan covering access to employment and training. The focus of the
proposals was on under-representation and equal pay, and in the report
and subsequent Equality Bill it was suggested that this responsibility
should apply only to race, gender and disability (Hepple 2000). We have
argued that under-representation is not the only manifestation of age dis-
crimination, so that monitoring the age profile of a workforce is not the
only or even the primary means of identifying age discrimination. The duty
of the employer to promote age equality should not therefore be confined
to quantitative outcomes, such as the age profile of the workforce, but
should extend to qualitative measures, including the nature of the training
offered, the working time requirements and the culture of the workplace.
Given that there is already agreement on the value of the existing Code of
Practice, the real issue is not too much the content of the duty as the way
in which it is enforced.

A means of accountability must be identified that would not be onerous but
would ensure that each firm take the responsibility seriously. This, we suggest,
could be achieved, first, by enabling employers to produce evidence of imple-
mentation of an equality scheme to support their defence to a claim of indi-
rect discrimination, as a public body can do now in relation to race equality.

Second, an incentive can be provided through the public procurement
process. Public sector contracts will increasingly favour companies which are
seen to have sound equality strategies. Public authorities spend billions of
pounds each year on contracts with private and voluntary organisations for
goods and services. Where the authority is itself bound by a duty to promote
equality, it remains responsible for meeting the duty when its functions are
carried out by those organisations. They therefore have to build equality stan-
dards into the procurement process and the Commission for Racial Equality
has provided detailed guidance on how to do this in relation to race, within
European rules governing competition for contracts, which could be extended
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across other equality grounds. (CRE 2003b) There is also useful experience of
contract compliance in public procurement in Northern Ireland.

Thirdly, a light touch reporting mechanism will be needed, as the audit and
inspection bodies largely cover only the public sector. Whereas the Equality
Commission in Northern Ireland does have responsibility for ensuring com-
pliance with the Fair Employment legislation that does cover the private sec-
tor, it would not be feasible, even if desirable, for Britain’s new equality body
to review the employment practices of all private sector employers.

One possible mechanism would simply require employers to make public
what action they are taking, so that staff, shareholders, interested members of
the public and relevant bodies such as the equality commission, can access
that information. The approach taken in relation to gender in Norway offers
one way forward. Companies are required to include progress reports in their
annual reports, which are monitored by the gender ombudsman and the com-
pany law authorities.67

A current initiative in the DTI may offer a vehicle for taking this forward. The
Task Force on Human Capital Management is currently looking at best prac-
tice in the public and private sectors in reporting on issues such as work force
profile (including age), motivation, training and development, remuneration
and fair employment. In a consultation paper issued in May 2003,
Accounting for People, it suggests that ‘what is not measured is not prop-
erly valued and cannot be effectively managed’, and that both employers and
investors need better information on these management issues, given the
‘growing body of evidence linking effective high performance human capital
management practices to the financial performance of an organisation’ (DTI
2003b).

The Task Force is inclined to recommend that companies be required by com-
pany law, through the Code on Corporate Governance, to report on such
human capital management issues; for listed companies this could be in pro-
posed Company Operating and Financial Reviews. Reporting would be the
responsibility of the company board and would start with minimum reporting
standards that would develop as measurement capacity increases over time.
We would also propose that companies should  have the duty to inform and
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consult with workplace representatives over the content and implementation
of the equality plan. This could be achieved as part of the implementation of
the new EU Directive of Information and Consultation [2002/14/EC], which
gives workplace representatives wide-ranging rights to information and con-
slutation within the undertaking but should also extend to small workplaces,
which are not automatically covered by the Directive.

Such an approach chimes with the level of reporting that we suggest is neces-
sary to ensure that companies take a duty to promote equality seriously, while
leaving flexibility in how it might be implemented. The pre-requisite, however,
should be that companies, like public bodies, report not only on what they
have done in relation to age, but on what outcomes they have achieved. There
would then need to be a correlative power for the equality commission to
monitor returns as appropriate, and to initiate discussions with a company
that needed guidance on improving its equality performance. The
Commission should, as a last resort, be able to bring compliance proceed-
ings. It is also possible to provide that an individual with sufficient interest
has standing to bring enforcement proceedings in an employment tribunal.

Equality duty when providing goods or services

The age legislation proposed by the Government will provide no protection
from age discrimination in goods and services, nor require providers of goods
and services to take steps to promote age equality.

Equality legislation in Northern Ireland has since 2001, as we have seen,
required public bodies to promote age equality not only in employment but
also in service provision, building up a body of experience on which public
bodies in Britain could draw. In Britain, the law already requires public bod-
ies to promote race equality in services, and Help the Aged has recently rec-
ommended to Regional Assemblies that they adopt this model voluntarily in
relation to age (Help the Aged 2003). Thus it recommends that Regional
Assemblies establish the age profile of their population and the needs of dif-
ferent sections of that community; that they assess the impact of current and
proposed policies on older people; consult older people and involve them in
identifying changes in policies and services that would meet their needs; and
monitor the effectiveness of services, participation and user satisfaction.
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Crucially, as with race, the effort the authority makes should be proportional
to the relevance of the policy or service to older people. This approach would
not only ensure a better fit between the authority’s services and the needs of
older people but would treat this section of the community not as recipients
but as citizens.

Turning to health and social care, an equality duty would in effect mean
putting in place mechanisms to ensure implementation of the NHS plan
(2000) and the corresponding National Service Framework for Older
People (2001). The NHS plan commits the government to take positive
steps to eliminate ageism and promote the autonomy, dignity, security and
independence of older people. This was taken forward, as we saw in the
previous chapter, in the National Service Framework, the aims of which
expressly include ensuring that old people are never unfairly discriminated
against in accessing NHS or social care services due to their age. It aims to
remove ‘arbitrary policies based on age alone’, for instance in respect of
resuscitation policies.

The NSF contains some of the crucial components of a successful positive
action strategy. It encourages participation, requiring every NHS council and
local authority with social services responsibilities to ensure that older people
are properly represented in decision-making (Department of Health 2001);
requires transparency of decision-making, and involves older people in agree-
ing their own personal care plan. It is intended to ensure extra resources to
promote independence through intermediate care, anticipating that this could
save other resources by freeing up beds in acute wards.

The weakness of the NHS Framework model is that it is a voluntary exercise,
‘a good practice guide’ lacking an effective enforcement mechanism
(Robinson 2003). The monitoring mechanism set up by the Department of
Health is not designed or resourced to provide the Department with detailed
information on what service providers have done, nor is any change of prac-
tice presented as a result. An intrusive monitoring exercise by the Department
would run counter to the current priority of decentralisation of responsibility
to the local level, but the Commission on Health Improvement is now begin-
ning to mainstream it into its inspections. Research by the Kings Fund had
found little evidence of implementation because staff had other pressing pri-
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orities, like reducing hospital waiting lists; nor did they feel under any great
pressure to do so (Robinson 2003).

Officials believe that the Framework has made a significant difference in put-
ting age on the agenda and that policies and practices will shift as a result.68

However, there is no sanction for authorities that fail to comply (nor remedy
for individuals who have been discriminated against). And when authorities
fail to meet the deadlines set for reviewing their policies and providing
results, officials have not been given the authority to require them to deliver –
in contrast to the race equality model in which the Commission for Racial
Equality can, as a last resort, issue a compliance notice.

What then would a duty to promote age equality in health care entail? It
would require authorities to promote age equality when funding, organising
and delivering services, proportional to the relevance of that service to older
people, and to demonstrate that they had given older people equal opportuni-
ties to live a quality of life characterised by independence and social participa-
tion.

This would require service agencies to identify the factors that can prevent
older people from enjoying an equal opportunity to exercise genuine choices,
including participation in the community within which they live; and to take
action to address the barriers to equality within their own organisations. In
order to monitor the effectiveness of such strategies, it would be crucial to
collect and analyse age data about referrals, treatment, care and support pro-
vided. Local variations in provision can, Robinson suggests, reveal evidence
of ‘hidden’ discrimination that results from the decisions of hundreds of
health professionals (Robinson 2003).

The NHS Framework for Older People therefore, like the Code of Practice in
employment, is an excellent example of a positive duty. The real issue is how
to ensure compliance. In this case, responsibility for monitoring implementa-
tion should be that of the new Commission for Health Care, Audit and
Inspection, with enforcement by the new single equality body.

The positive duty to promote age equality is not only relevant in relation to
health. More accessible transport, for instance, is vital for many older people
if they are to take up new job opportunities, or retain their job when they
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become less mobile, to access health and education services and to participate
in their community. Adaptations such as low floor buses facilitate mobility
and research shows that concessionary fares significantly increase the number
of journeys they make. Moreover:

The limited evidence available confirms that there are quality of life
benefits for poorer pensioners from increased autonomy and social
involvement and also from the cash savings from reduced fares for
essential journeys (Metz 2002).

Older people benefit from the adaptations that are being made to accommo-
date people with disabilities, but there are broader considerations affecting their
mobility that public bodies with a duty to promote age equality would need to
consider, as they are disproportionately disadvantaged by cracked pavements,
poor lighting, and lack of benches and pedestrian crossings. A positive duty to
promote equality entails too that older people have a say in, for instance, the
siting of crossings and other adjustments that make journeys feasible and safer.
Significantly, the largest survey of UK transport needs, the 2001 survey, only
collected information on those under 75. An age equality duty, in requiring
monitoring of needs, give us the data needed to know whether current adjust-
ments for older people are fair and adequate, or whether they are still left at a
disadvantage relative to the rest of the population: ‘There is a rather large gap
in our understanding of how mobility enhances quality of life in old age, and of
the impact of each of the measures aimed at improving mobility’ (Metz 2002).
Evaluation, moreover, should extend beyond the immediate benefits of trans-
port improvements as their greater mobility may reduce the need for other serv-
ices such as Meals on Wheels.

A duty to promote age equality would reinforce current efforts by education
authorities and Learning and Skills Councils to enhance the education and
training opportunities for older people, balancing the pressure they are under
to give priority to the young: to provide courses that are relevant and accessi-
ble, and to make clear in their marketing that older people will be valued as
students and are not ‘too old to learn’.

Providers of leisure services would similarly be required to consider the rele-
vance and accessibility of their facilities, and consult older people on new
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provision. Providers of social care could draw on the growing evidence on
what matters to older service users and build on the innovative approaches
now taken by some authorities to involve older people in commissioning
and setting standards, to enhance independent living (Henwood 2002).
Promotion of an age equality duty in social care would go hand in hand
with the promotion of human rights standards such as the avoidance of
degrading treatment, protection of privacy and the right to family life.

PRIVATE SECTOR SERVICE PROVIDERS

We do not propose that the positive duty to promote age equality should
be extended to private sector service providers directly. For most service
providers there is no inspection system to monitor compliance. Private
firms do not share the same level of responsibility that public bodies have
to the community, nor do most have the capacity to consult. Yet some key
services for older people, not least residential care and transport, are run
by the private sector. Where services are provided on behalf of public bod-
ies, or under public licence, the public body would, under our proposals,
itself have a responsibility to ensure that the private service provider pro-
moted equality, in the same way that they do now in relation to race
equality. Extensive privatisation of transport services, for instance, means a
mechanism is needed to ensure that private providers promote age equal-
ity. The Department of the Environment, Transport and the Regions recog-
nised this in its report on older people’s transport needs, which
recommends that local authorities should monitor customer service per-
formance on contracted services and implement penalties on operators
that fail to meet the agreed minimum standard (DETR 2001). This
approach could be significant too in relation to the provision of postal
services in rural areas; (but would not impact on services such as banking
run entirely by the private sector). The Commission for Racial Equality has
published guidance for public bodies on how to ensure compliance with
the race equality duty through the procurement process, launched by
Treasury Minister Paul Boateng, with support from the CBI, in July 2003
(CRE 2003b).
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Should there be an individual right to complain of age discrimination in
services?

In contrast to anti-discrimination provisions, an advantage of the duty to pro-
mote age equality in public services, as Robinson argues, is that implement-
ing the duty would be non-confrontational and attract support from staff.
Under these provisions, rather than being at risk of being called to account
for individual acts of discrimination, the focus would be on the outcomes
achieved for older people.

Scrutinising services to identify age discrimination, on the other hand, can be
complex and contentious. Age based differences in practice are not necessarily
discriminatory, and it can be difficult to distinguish between those which dis-
advantage older people and those which do not (Robinson 2003). Does a
specialist geriatric service provide better or worse treatment, for instance, than
treatment within a general medical ward? Forming a judgement on whether
discrimination had occurred would in some circumstances therefore be diffi-
cult. Even where agreement can be reached that a practice is discriminatory,
there may be no agreement on whether it is justified, for instance because of
the cost of providing equal treatment.

A public sector duty to promote equality in goods and services of the kind we
have recommended need not necessarily be underpinned by legislative provi-
sions giving an individual right to complain of age discrimination in these
areas. As we have seen, public bodies in Northern Ireland have a responsibil-
ity to promote age equality, with specific procedural requirements attached,
but there is no individual right to be compensated for age discrimination.

The Equality Commission (NI) reports that, despite the absence of legislation
for an individual right to redress for age discrimination, the responsibility on
public bodies to promote age equality, to include age within their Equality
Schemes and conduct age impact assessments on relevant policies, has led
them to a new engagement with age equality issues and to consult NGOs
representing older and young people. Moreover, the lack of data on age
related outcomes has led to developments in data collection, necessary to
assess the potential impact of new policies on people of different ages. It
could be argued that a duty to promote age equality should be introduced
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first in Britain, to provide an opportunity to review policies, raise awareness
and gather evidence, before moving to the next stage of anti-discrimination
provisions.

In practical terms, this proposal would mean that progress would be made in
promoting age equality, but an authority could still implement a policy or
service that is age discriminatory. The authority would only be required to
have ‘due regard’ to the need to promote equality; and could be more likely
to give priority to those areas of discrimination – race, gender and disability –
where the law does go further and provide for individual redress. Moreover, a
failure to promote equality can only be enforced where that failure is on a
broad canvas; it is unlikely that a compliance notice would be issued in
respect of a single example of a discriminatory policy, although experience of
enforcement of the race equality duty in Britain and the Northern Ireland
model has yet to test the scope of the law.

Finally, were service providers only to be subject to a duty to promote equal-
ity, an individual victim of discrimination would not be able to challenge that
treatment in court. Yet, if a provider of goods or services were to discriminate
in this way on grounds of race, gender, or disability, it would be unlawful and
the individual could seek a remedy in the courts.

The alternative approach is to give individuals a right to redress for age dis-
crimination with respect to services. Following the model the Government
proposes on employment, it would then be direct discrimination for a goods
or service provider to subject a person to detriment because of their age; and
indirect discrimination to adopt apparently neutral provisions which put peo-
ple of a particular age at a disadvantage. Providers could continue to differen-
tiate on grounds of age if they could show that their reason for so doing was
objectively and reasonably justified in pursuit of a legitimate aim, and that the
means were appropriate and necessary. Legitimate aims could be set out in
statute, as in the Irish example, and guidance provided in a Code of Practice.

In Ireland, as in Canada, age discrimination in goods and services is now
unlawful, providing experience from which we can learn. The Irish Equal
Status Act 2000 prohibits age discrimination in the provision (and advertising
for) goods and services, housing, private clubs (unless specifically aimed at a
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particular group) and education (with exemptions for pensions, insurance and
other actuarial calculations where it is reasonable to rely on data for commer-
cial or underwriting calculations). The Irish Equality Authority has been
proactive in challenging unsupported age distinctions in car and other kinds
of insurance. It insists that age alone is not a determining factor for assessing
an insurance risk, and has found that insurance companies are ready to with-
draw some age distinctions when challenged69 (O’Cinneide 2003a). The leg-
islation also allows age distinctions in the provision of sporting facilities, if
reasonable and necessary, in entertainment, in age requirements for adoptive
parents, in allocation of places to mature students, and if the goods or serv-
ices are only suitable for particular age groups. Finally, goods and services
can be provided to benefit the interests of particular age groups, such as holi-
day packages for older or younger people. Few cases concerning older people
have yet arisen, but a 72 year-old man successfully challenged his exclusion
from a bar which was found to be on grounds of his age.70 The Act has,
however, led to the removal of inappropriate age bars in access to pubs, bars
and hotels (O’Cinneide 2003).

Those we consulted in our seminar series were, as we have shown, divided
on whether there should be an individual right to complain. Some argued
that voluntary approaches, particularly the National Service Framework in
the NHS, should be given an opportunity to deliver. They emphasised that
establishing what constitutes discrimination would in some cases be diffi-
cult; and that litigation is a poor way to promote organisational change.
Others suggested, however, that voluntary initiatives had been shown in
other areas of discrimination to deliver poor results. They point out that
legislation on disability discrimination had been opposed on the same
grounds but was proving workable. Furthermore, the duty to promote
equality would be the catalyst for organisational change while the anti-dis-
crimination legislation would provide remedies for individuals and consti-
tute a moral standard leading to an appropriate age-awareness in service
deliverers and policy makers. The ICM poll for ippr, as we saw in Chapter
3, found strong support for protection from discrimination in services and
for parity of protection from age discrimination to that from discrimination
on other grounds.
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It is also our view that older (and indeed young) people should be entitled to
the same level of protection from discrimination as those protected from dis-
crimination on other grounds. The evidence of age discrimination in services
is clear, and experience shows that voluntary initiatives are given insufficient
priority within organisations to deliver. A duty to promote age equality in
services would be a significant step forward and should be included in the
forthcoming legislation. We recognise that moving beyond that to the intro-
duction of age discrimination legislation giving an individual right of redress
requires detailed consideration, particularly in respect of the exemptions that
would be needed. The next step, in our view, is for the Government to consult
providers of goods and services in the public and private sectors, and the
public, on the options. It should indicate that it is minded to make age dis-
crimination in goods and services unlawful, once it has consulted on the form
that the legislation should take.

One of the most difficult questions for consultation is the extent to which
cost should be permitted to justify continuing discrimination. Avoiding dis-
proportionate costs would certainly need to be a consideration, though we
addressed in Chapter 3 the counter argument that provision of better health
care, for instance, would lead to savings elsewhere, and that any calculation
must take into account the cost to older people and their families of failing to
make such provision. However, it could be difficult to assess the cost of pro-
viding treatment against the anticipated benefit to the individual. It is esti-
mated, for instance, that 1500 lives could be saved each year if women over
70, were, like those aged 50-64, called up for breast screening. How do we
measure the benefits of extending the programme to that age group against
the cost? And do we measure it on instrumental grounds – perhaps future
health savings – or in terms of the benefits of equality and dignity for the
individuals themselves? 

Nevertheless, we believe that legislation, sensitively crafted, could make a pos-
itive contribution. For example, there would need to be an exemption for pos-
itive action, paralleling the exemption allowed by the Directive in relation to
employment. This is particularly necessary in relation to provision of goods
and services, where preferential treatment is currently given in order to redress
existing inequalities. Age-based categories are for example used to redress
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health and income inequalities: people over 60 are entitled to free prescrip-
tions and eyesight tests.

It may be necessary, however, to pay closer attention to the reasons given for
using age bands rather than some other means of classification for the pur-
poses of preferential treatment. Where age is used as a proxy for poor health
and low incomes, it may turn out to be too crude a classification, and there-
fore not be justifiable under the proportionality test. At the same time, it
should be permissible to take into account the cost of alternative methods of
classification: means testing, for example, may be more accurate than age but
disproportionately expensive. Finally, in deciding whether positive action of
this sort is permissible, it is necessary to ask whether the age group which
does not share in the benefit (for example of free eye tests) is being unfairly
discriminated against. In a recent Canadian case, for example, a young
widow who was not eligible for survivors’ benefits available to older bereaved
spouses claimed she had been discriminated against on grounds of her age.
The Canadian Supreme Court rejected her claim on the grounds that her age
group had not suffered historic disadvantage and that the denial of the bene-
fit to her did not undermine her dignity.71

Discrimination by private sector providers

A further question for consultation on this issue is whether age discrimination
legislation should extend to private providers of goods and services, such as
private transport providers and private hospitals, as legislation on race, gender
and disability already does. We have seen that there is evidence of age discrim-
ination by this sector, a significant provider of services to older people.

Once government has consulted on the terms and exemptions from such
legislation, there would seem no justification for exempting private
providers, including small businesses. There is no reason why a privately
owned residential home or travel company should be able to discriminate
against a person on grounds of age any more than one run within the pub-
lic sector. This is particularly so given the increasingly fluid boundaries
between public and private bodies. The complex relationships between pub-
lic and private providers developed over the past two to three decades often
means that the distinction is difficult to draw. The limitation in the Human
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Rights Act to public authorities has already led to costly litigation in order
to define the boundaries; and the resulting definition is not necessarily
rational or predictable.72

Promotion role for the new equality commission

If the Government continues to be unwilling even to require public service
providers to promote age equality at this stage, or to introduce non-discrimi-
nation provisions, the least it should do is charge the new equality commis-
sion with responsibility for promoting good practice in this sector. Although
goods and service providers would have no statutory duty to respond, those
minded to do so would welcome guidance from the commission, and a body
of good practice knowledge could be developed and shared. The commission
would, in practice, simply promote good practice on age alongside its existing
role of promoting race equality in service provision (and, in time, good prac-
tice in relation to the other four equality strands).

Package of options for goods and services

In addition to our recommendations on employment, we are thus proposing
a range of options, starting with the most ‘light touch’:

� In the absence of any legislation making age discrimination in the provi-
sion of goods and services unlawful, nor a duty to promote age equality,
the new equality commission should at least be given a responsibility to
promote good practice on age equality in goods and services.

� A step further would be to put a positive duty on public sector providers
of goods and services to promote age equality, as is already the case in
Northern Ireland. This duty could, through procurement provisions, be
extended to parts of the private sector. There would still be no individual
right to redress on grounds of age discrimination.

� The next step would be for government to consult on the terms under
which an individual would have a right of redress in respect of discrimi-
nation on grounds of age in the provision of goods and services, with
exemptions where appropriate.
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� Legislation outlawing discrimination, plus a positive duty on public serv-
ices to promote equality, as currently exists in relation to race in Britain,
would be the most comprehensive.

Conclusion

Having set out our objectives in Chapter 2, and the regulatory framework
that could deliver these objectives in Chapter 3, we have considered here in
more detail the way in which that framework would apply in relation to
employment, goods and services.

The Government’s proposals, in providing some protection from age discrimi-
nation in employment and training, would be a considerable step forward,
but we showed that their impact could be limited by the breadth of the pro-
posed exemptions. In particular, we questioned the Government’s suggestion
that rewarding loyalty to a firm, or employment planning, are legitimate
grounds for discriminating against an individual on grounds of their age. In
relation to retirement we argued that the justification for retaining a manda-
tory retirement age of 70 is weak, as the same arguments for removing an
earlier retirement age still apply; and suggested alternative ways to meet
employers’ concerns. Noting the importance of extending flexible retirement
options, although these would not be required by anti-discrimination legisla-
tion, we cited this as one significant benefit of a duty on employers to go fur-
ther and promote equality. We welcomed the proposal to extend protection
from unfair dismissal to older workers, but thought that it was wrong to use
this opportunity to decrease redundancy compensation by levelling down the
formula rather than harmonising upwards.

We explored the form which the positive duty to promote age equality
might take in relation to public and private sector employers. Arguing that
the precise form that the positive duty currently takes in relation to race
would not be appropriate on age, we suggested that the duty could be
based on the provisions in the current Code of Practice on Age Diversity in
Employment, but statutory backing would require that employers imple-
ment those measures and be seen to do so. The extent to which public sec-
tor employers delivered on this agenda could be monitored by the existing
audit and inspection bodies which already fulfil this function in relation to
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the race equality duty. For the private sector, however, this monitoring role
does not exist. We therefore suggested that firms be required simply to
make public, in their annual report or in another form, what action they
had taken and outcomes achieved, on the lines currently being considered
by the DTI Taskforce on Human Capital Management.

Finally, we set out a series of options for providers of goods and services,
from the most light touch – promotion of good practice by the new equality
commission – through a duty on public bodies to promote equality, to anti-
discrimination legislation providing remedies for older people if they are dis-
criminated against. It is only this full package which will provide older people
with the same level of protection from discrimination as already provided for
ethnic minorities and to which the Government is committed for women and
people with disabilities. Providing no legislative protection from age discrimi-
nation in goods and services should not be an option.
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5. Conclusions and recommendations

From December 2006, age discrimination in employment and vocational
training will be unlawful. The Government has been prompted to act by the
EU Employment Directive but the motivation to address age inequalities has
been driven in the UK, as in Europe, by the need to increase the participation
of older people in the labour market and by public concern that treating peo-
ple less favourably simply because of their age is unfair. The new law, in pro-
viding remedies for some forms of age discrimination, is a significant step
forward. But the particular form of legislation the Government proposes, and
its restriction to discrimination in employment, mean that its impact will be
limited and unlikely to achieve even the Government’s narrow employment
objectives.

There is growing evidence not only of discrimination at work, but also in the
provision of goods and services to older people, whether by the public or pri-
vate sector. The Government has initiated a voluntary programme of action to
address discrimination in one vital area, health and social care, but thus far
proved unwilling to extend statutory protection from age discrimination beyond
employment. It is doing only the minimum that the EU requires. Nor has it
adopted the innovative model of equality legislation that it has introduced in
relation to race equality, and in Northern Ireland for age: requiring public bod-
ies to be pro-active in taking steps to promote equality. Rather, it intends to
introduce age discrimination legislation based on the old model used in the
1970s for race and sex discrimination, in which change is brought about by vic-
tims of discrimination taking their complaint to an employment tribunal. Older
people will have to complain their way to equality.

In limiting protection from age discrimination to employment, and failing to
put a duty on employers and public service providers to promote equality, the
Government is giving older people far less protection from discrimination
than that provided to victims of discrimination on grounds of race, gender or
disability. As a consequence, the new equality commission will have to turn
away individuals who have experienced age discrimination in health care,
education or transport provision, for instance, but could help them if the dis-
crimination were on other grounds. Older people may with some justification
feel they have been short changed.
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Discrimination is only one of the barriers older people face in employment,
whether they are seeking to remain in work up to and beyond state pension
age or to return to the labour market. Opportunities to develop education
and skill levels, improved health, transport access, and increase self confi-
dence, as well as shift personal expectations of work beyond 50, are among
the other factors that need to be addressed. In public services, policies and
practices which inadvertently or overtly discriminate on grounds of age need
to be reconsidered, and the attitude of some staff – that older people have
had a ‘fair innings’, that they are less deserving or less capable of benefiting
from the service – need to be challenged.

The legislative framework that is needed is thus one that does not only
penalise unfair treatment. It needs to drive forward culture and policy change
within and beyond the employment sphere to create conditions in which
older people are encouraged and enabled to continue working, if they choose
to do so, up to and beyond state pension age. We have thus argued that
social policy measures and discrimination legislation should not only be
mutually reinforcing but that the age legislation – by requiring government,
employers and public service providers to promote equality – should itself be
a major driver of the social policy agenda.

Discrimination legislation that relies on older people making complaints of
discrimination to bring about change will not create the momentum to
deliver the broader changes in culture and practice needed. Moreover, in a cli-
mate of blame and confrontation, it engenders a defensive response from
employers and public service providers in contrast to the constructive, inclu-
sive approach engendered by a positive duty to promote equality, in which
consultation and transparency are part of the change process.

Where the law imposes a duty to promote equality it can, as in the case of
race, be in addition to provisions banning discrimination or, as in Northern
Ireland in relation to age, a light-touch responsibility to promote equality
without legal remedies for victims of discrimination.

Where negative attitudes towards older people lead to degrading treatment,
infringements of privacy or neglect of the older person’s right to family life
(or to life itself through failure to resuscitate for instance), those broader
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human rights issues need to be addressed alongside initiatives to tackle dis-
crimination.

The Government proposes to bring together the three existing statutory
equality bodies – the Commission for Racial Equality, Equal Opportunities
Commission and Disability Rights Commission – into a single equality body
the remit of which would cover age, and discrimination on grounds of sexual
orientation, religion and belief. It seems likely that it will, as we have recom-
mended, also have a remit to promote good practice on human rights stan-
dards, a particularly important role in relation to age. We therefore suggest
that it should be called the Equality and Human Rights Commission.

The decision to introduce age legislation that only covers employment and
training, and to provide remedies for discrimination but no duty to promote
equality, means that the new body will be built on a hierarchy of rights and
responsibilities that will make its difficult to provide a unified service for
employers, service providers and members of the public. It may also prove
divisive when those concerned with the rights of older people see other dis-
criminated against groups being provided with a more extensive service and
protection. We argued that the Government should indicate its intention, over
time, to harmonise the rights for individuals and responsibilities on employ-
ers and service providers across the equality strands (age, race, gender, dis-
ability, sexual orientation and religion and belief), preferably in a Single
Equality Act.

The happy coincidence of instrumental, socio-economic and business pres-
sures for tackling age discrimination – society’s need for an educated, healthy
older workforce, business needs in a tight labour market, and public concern
for the rights and dignity of older people regardless of the contribution they
are able to make – has created a powerful political impetus for policy change.
But the overlapping arguments used for reform can cloud the reasoning
behind it: whether we are banning age discrimination because it is in the
interests of society, or the interests of employers, or because it is fair for older
people. The danger in relying on instrumental reasons alone is that, in a par-
ticular instance, the desirability of investing in promoting age equality is over-
ridden by competing interests; or those interests might be satisfied simply by
some levelling up of conditions for older people, not by the provision of

98 Age Equality Comes of Age  



equality per se. The moral case for addressing discrimination and promoting
equality rests on protecting the right of the individual; not their right simply
to equal treatment but to equality of opportunity – providing the greatest pos-
sible level of choice and autonomy, underpinned by equal respect for the dig-
nity of the individual.

Freedom from discrimination is not, nevertheless, an absolute right. The EU
Directive cites grounds on which it should still be lawful for employers and
training providers to continue to discriminate on grounds of age, and the
Government has proposed its own list of circumstances. We suggest these are
too broad – that they would provide too little protection for older people
from discrimination – but welcome the Government’s acceptance that every
exception would have to be objectively and reasonably justified with support-
ing evidence, to achieve a legitimate aim, demonstrating that age discrimina-
tion is both appropriate and necessary in the circumstances.

One form of age discrimination which will be addressed by the legislation is
mandatory retirement. The Government is right to recognise that the reasons
put forward for continuing to allow it are outweighed by the unfairness to the
individuals forced to leave their jobs, but we question whether the strength of
its argument is not undermined by its proposal that a default retirement age
of 70 is retained. While in practice this would be a significant step forward,
allowing (but in no way requiring) individuals to continue working, we are
not convinced that employers should have the right to dismiss someone from
their job at any age, on grounds solely of their age, if they are still competent
to do the job. The announcement of the intention to ‘scrap the retirement
age’, led to widespread concern that employees would in practice be forced to
work until 70 before they could claim an occupational or state pension. It is
essential that Government provide reassurance that that is not the intention
behind the proposals: the objective is choice, not compulsion.

For employers, implementation of the age legislation and management of
older employees will require adaptation, not least in performance manage-
ment systems and sensitive handling of individuals whose competence is
found to have declined. The new equality commission, and agencies such as
Equality Direct, will need to be resourced to provide employers with the guid-
ance they need. A statutory Code of Practice interpreting the legislation
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would assist employers in judging which age related practices could be objec-
tively justified, and which must be withdrawn.

Finally, we recognise that, while we have focused on policy reform on age,
it should not be implemented in isolation from parallel developments on
race, gender, disability, sexual orientation and religion and belief.
Employers and service providers, where they do address equality issues,
necessarily address equality and diversity across the board, not for each
equality ‘strand’ separately – while taking account of any specific issues
that arise in each strand. Individuals have multiple identities and may not
be certain on what grounds they have been unfairly treated. The equality
commission should be able to promote good practice on all grounds, and
it will be more effective the greater coherence there is between strands in
the advice it is able to give. For this reason, and to ensure equal protection
for individuals regardless of the grounds on which they are unfairly
treated, we have advocated the greatest possible harmonisation of the
equality legislation. Where we have proposed a new duty on employers
and service providers to promote age equality, we would welcome that
duty being a generic ‘equality duty’, with subsequent Codes of Practice
and guidance drawing out the particular issues for employers and service
providers in relation to age.

We therefore make the following recommendations:

The goal of public policy on age discrimination in relation to older people

� The goal should be to promote equality of opportunity, enhancing choice
and autonomy for older people, underpinned by equal respect for the
dignity of the individual.

� Equality should be sought not only in relation to jobs and training but in
relation to goods and services and to participation in public life.

� Age provisions should be introduced through primary legislation, not
regulations under the European Communities Act, to allow full parlia-
mentary debate, and to enable their extension beyond the minimal
requirements in the EU Directive.

100 Age Equality Comes of Age  



� Equality should be promoted alongside broader human rights standards
important to older people, including respect for privacy and family life
and avoidance of degrading treatment.

Age discrimination in employment and training

� The legislation should not rely solely on complaints from older people to
address discrimination but require employers to take positive steps to
identify and remove barriers to equality. Effectively putting the
Government’s current Code of Practice on Age Diversity in Employment
on a statutory footing, a duty to promote age equality would require
employers to review their policies and practices, to develop an equality
scheme or action plan setting out the steps they intend to take, to consult
and assess the impact of their reforms, to lead a process of culture
change within the enterprise and to make public on an annual basis the
steps they have taken and, more significantly, what outcomes they have
achieved.

� This duty should be harmonised with the duty on employers to promote
race equality, and equality on other grounds into an ‘Equality Duty’, to
simplify the process for employers, avoiding different requirements for
different equality strands wherever possible.

� Evidence of effective implementation of the duty could be used by an
employer to support their defence to a claim of indirect age discrimination.

� Monitoring of implementation in the public sector should be main-
streamed into the work of the existing audit and inspection bodies, as is
already happening in relation to race equality.

� Private sector employers, responsible for 82.5 per cent of all employ-
ment, should also have a duty to promote age equality, with a responsi-
bility to make public on an annual basis, whether through the proposed
Company Operating and Financial Reviews or through another means,
the steps they have taken to promote equality of opportunity and what
they have achieved.

� Mandatory retirement of employees who are still competent in their job
should not be lawful at any age, unless the employer can show that it is
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objectively justified and reasonable and necessary in the particular cir-
cumstances. A statutory Code of Practice should provide guidance to
employers on this and other aspects of implementing the age legislation.

� Protection from unfair dismissal should consequently be extended to
employees of all ages.

� Employers, within their responsibility to promote age equality, should
introduce flexible working arrangements for those below and above state
pension age, wherever feasible to do so, to enable older people to com-
bine work with caring responsibilities and other needs they may have to
work shorter hours.

� The current discrimination in redundancy payments, in favour of those
over 40, should be addressed by levelling up the payments to those
made redundant at a younger age.

� Protection should be extended to unpaid workers where there is a rela-
tively formal arrangement between the volunteer and the organisation.

� The grounds on which age discrimination could be justified by an
employer should be more limited and tightly defined.

Age discrimination by public and private providers of goods and services

� Public bodies should have a duty to promote age equality in provision of
services – in health, education, transport and leisure services for instance
– as a positive and inclusive approach to addressing the barriers to equal
opportunities for older people. As with employment, and as currently
already happens for race equality, this should be monitored by the main-
stream audit and inspection bodies.

� Public bodies should ensure through the procurement process that pri-
vate bodies providing public services equally take action to promote
equality for older people.

� The Government should consult on the terms in which age discrimina-
tion by public and private providers of goods and services should be
made unlawful, so that victims of discrimination can seek redress, with
appropriate exceptions where continuing discrimination on age grounds
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can be objectively justified as reasonable and necessary for a legitimate
aim.

Promotion and enforcement 

� The proposed single equality body, an Equality and Human Rights
Commission, should have a responsibility to promote good practice on
age equality not only in employment but also in goods and services,
regardless of whether the age discrimination legislation is extended to
service providers (and thus whether providers of goods and services have
any statutory responsibility to take account of the advice they are given).

� The Commission should be able to promote human rights standards
alongside its promotion of equality standards, and investigate breaches
of those standards when conducting inquiries, for instance, into condi-
tions in residential or psychiatric care.

� Provision must be made – whether through the Commission (once estab-
lished) or through other agencies – for older people to have access to
advice on their rights and on opportunities open to them, and for
employers and service providers to get one to one guidance on how to
change their policies and practices to implement age equality good prac-
tice.

� Interim arrangements should be made for 2004-6 for provision of guid-
ance to employers to enable them to prepare for implementation, before
the new commission comes into existence.

The following table demonstrates what we are proposing, how it differs from
current arrangements on race, gender and disability, from provision in
Northern Ireland, and from what the Government is currently proposing on
age.
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Implementation of ippr’s proposals would provide the same level of protec-
tion for older people as that provided from discrimination on other grounds,
while taking the equality agenda forward onto a more positive, proactive foot-
ing – requiring government, employers and service providers to take steps to
address the inequality and human rights infringements that can blight the
lives of older people, rather than wait for them to complain. There are strong
societal and business arguments for addressing age discrimination, but the
bottom line is the value we attach to fairness and respect for the dignity of
the individual.

Individual aspirations for quality of life after 50 are changing. Expecting to
live for twenty to thirty more years, people increasingly want to retain auton-
omy and control over their lives, to make a continuing contribution to their
families and society, and to be free from ill-considered, ageist assumptions
about their needs or capacity to deliver. As Benjamin Franklin said, in the last
century, ‘All would live long but none would be old’. Our aspiration, in writ-
ing this book, is to improve the lives of older people so that in the 21st cen-
tury, in Britain, that is no longer true.
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Appendix: Survey results
Age Discrimination Survey, 3-4 September 2003
prepared by ICM Research Ltd for IPPR

ICM Research interviewed a random sample of 1012 adults aged 18+ by
telephone 3 and 4 September 2003. Interviews were conducted across the
country and the results have been weighted to the profile of all adults.
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Table 1
Q.1 How much do you agree or disagree with the following statement?
‘It should be illegal to discriminate against people because of their age when
providing public services such as the NHS, social services and education.’

% by gender % by age

Total male female 18-24 25-34 35-44 45-54 55-64 65+

Agree strongly (+2) 60 63 58 41 58 66 71 66 55

Agree slightly (+1) 12 13 11 19 12 12 9 11 12

Neither agree (0) 3 2 4 7 5 1 1 2 3
nor disagree

Disagree slightly (-1) 7 6 8 12 9 5 3 8 7

Disagree strongly (-2) 17 15 18 20 15 16 16 12 22

Don’t know 1 1 1 – 1 – 1 – 1

Base: All respondents



Survey results   119

Table 2
Q.2 Discrimination against people because of their race or sex is
already illegal. Should future laws on age discrimination offer the same
levels of protection, greater levels of protection or less protection as
those currently in place for race and gender?  

% by gender % by age

Total male female 18-24 25-34 35-44 45-54 55-64 65+

Greater protection 30 29 30 37 28 26 29 33 30

The same levels 57 57 58 52 56 65 65 52 51

Less protection 9 11 6 10 13 7 4 10 9

Don’t know 4 2 6 1 3 3 1 5 11

Base: All respondents
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Table 3
Q.3 At present, employers can set the age at which people must retire,
but the law is going to change and they will usually not be able to do
so in future. Which of the following best describes your views on those
approaching retirement age?  

% by gender % by age

Total male female 18-24 25-34 35-44 45-54 55-64 65+

They should be able to 49 47 51 63 49 42 50 42 53
work for as long as 
they want to

They should be able to 30 29 31 27 36 36 26 27 25
work for as long as 
employers think they 
are competent to do so

They should have to 3 3 3 1 4 3 3 4 3
retire at 70

They should have to 16 19 12 7 10 16 18 25 18
retire at 65

None of the above 2 2 2 1 1 2 3 2 1

Don’t know 1 1 1 1 1 1 – – –

Base: All respondents
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Table 4
Q.4 Do you think older people usually receive a better or worse service
than young people from...?  

% by gender % by age

Total male female 18-24 25-34 35-44 45-54 55-64 65+

Education

Better 15 16 14 23 13 12 12 13 19

The same 29 29 29 31 23 19 35 37 34

Worse 39 39 39 41 52 48 39 33 22

Don’t know 17 16 18 6 12 21 14 17 25

The NHS

Better 19 21 16 37 24 19 13 10 15

The same 34 35 32 32 36 29 35 38 33

Worse 39 36 42 21 33 42 47 45 42

Don’t know 8 7 9 10 7 11 5 7 10

Social Services

Better 21 24 17 33 21 20 17 20 18

The same 29 29 29 32 31 24 30 29 30

Worse 31 29 33 19 34 36 35 34 25

Don’t know 19 17 21 15 14 20 18 17 27

Public transport

Better 39 42 35 45 46 40 29 39 35

The same 30 28 32 29 25 22 38 35 34

Worse 23 21 24 20 25 29 24 16 19

Don’t know 9 8 9 6 4 9 9 10 12

Base: All respondents
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Table 5
Q.5 Why do you think older people receive a worse service?  

% by gender % by age

Total male female 18-24 25-34 35-44 45-54 55-64 65+

Young people are 50 50 51 45 50 43 50 55 58
likely to benefit more

Older people don’t 48 49 48 30 45 49 56 46 56
demand as much

Older people’s needs 47 49 45 47 41 52 49 52 42
are more expensive 
to meet

Older people are too 21 24 19 20 31 21 12 17 24
demanding or irritating

Older people have had 20 22 19 22 21 18 16 19 25
their share when they 
were young

Older people are entitled 18 20 17 18 18 19 13 18 22
to less because they 
contribute less to society

None of these 10 8 11 11 16 9 11 7 6

Don’t know 2 1 3 – 2 1 2 3 4

Base: All respondents who think older people receive a worse service


